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LONG ISLAND RAIL ROAD 
(Intrastate Passenger Fares) 


FRIDAY, JULY 24, 1953 


Hovusse or REPRESENTATIVES, 
SuBpcoMMITTEE No. 1 OF THE 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to call, in room 1301, 
New House Office Building, Hon. Carl Hinshaw (chairman of the 
subcommittee) presiding. 

Mr. Hinsuaw. The committee will come to order. 

The purpose of this meeting is to hear testimony concerning H. R. 
5601, introduced by Mr. Derounian, to amend section 13 of the 
Interstate Commerce Act so as to preserve the jurisdiction of State 
regulatory commissions over local passenger fares. And also, H. R. 
6454, a similar bill by Mr. Derounian, introduced on July 22. 

We will insert into the record at this point the bills under con- 
sideration today. 


(H. R. 5601 and H. R. 6454 follow:) 


[H. R. 5601, 83.1 Cong,, 1st sess.] 


A BILL To amend section 13 of the Interstate Commerce Act so as to preserve the jurisdiction of State 
regulatory commissions over local passenger fares 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subdivision (4) of section 13 of the Inter- 
state Commerce Act, as amended, is hereby amended by adding at the end 
thereof the following: ‘‘: Provided, That the Commission shall have no jurisdic- 
tion to investigate or alter any such rate, fare, charge, classification, regulation, 
or practice unless it appears that a complaint against such rate, fare, charge, 
classification, regulation, or practice has been duly filed with the State regulatory 
authorities by the carrier maintaining the same, and that such authorities have 
had a reasonable opportunity to act thereon and have failed to grant the relief 
requested: Provided further, That the Commission shall have no jurisdiction to 
investigate or alter any rate, fare, charge, classification, regulation, or practice 
relating to the transportation of passengers by a carrier whose lines are situated 
entirely within a single State, and which derives more than 50 per centum of its 
gross revenues from passenger service and derives less than 5 per centum of its 
passenger revenues from the transportation of passengers in interstate commerce.” 


[H. R. 6454, 83d Cong., 1st sess.] 


A BILL To amend section 13 of the Interstate Commerce Act so as to exclude certain intrastate passenger 
fares from the jurisdiction of the Interstate Commerce Commission 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subdivision (4) of section 13 of the Interstate 
Commerce Act, as amended, is hereby amended by adding at the end thereof the 
following: ‘‘: Provided, That the Commission shall have no jurisdiction to investi- 
gate or alter any such rate, fare, charge, classification, regulation, or practice 
relating to the transportation of passengers by a carrier whose lines are situated 
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entirely within a single State, and which derives more than 50 per centum of its 
gross revenues from passenger service and derives less than 5 per centum of its 
passenger revenues from the transportation of passengers in interstate commerce’ 

Mr. Hinsnaw. Mr. Becker, I understand, has to leave shortly, and 
wants to make a statement. 


STATEMENT OF HON. FRANK J. BECKER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Becker. Good morning, Mr. Chairman and gentlemen of the 
committee. 

Mr. Chairman, I am very grateful to you and your subcommittee 
for the privilege of appearing here this morning. I shall be very brief 
in my statement, but in its very briefness I certainly want to empha- 
size In as strong a way as I know how how important it is that your 
subcommittee take favorable action on the bill before you. 

The Long Island Rail Road now, and for a number of years, has 
been bankrupt. Before it went into financial bankruptcy, it was in a 
state of operating bankruptcy. But even more important is the record 
of wrecks and deaths and injuries and a record of inconvenience and 
uritation to the people that they should no longer be permitted to 
suffer. 

The people in Nassau County are not interested in technicalities. 
They are patient, but like anybody else, there comes a time when they 
revolt against having to accept a condition which makes no sense. 
The bill before you would place the control over the Long Island Rail 
Road under the Public Service Commission of New York. This 
would be the agency that would have control over the passenger fares. 
This same agency should have control—primary control—in the 
matter of reorganization proceedings. The two things are inter- 
dependent. They go together. They are twin elements to the solu- 
tion of this problem. 

I exhort the committee to take favorable action on the bill. 

There will be other witnesses who will testify before you on tech- 
nical matters, as they have before the other committees. I assure 
you that the 300,000 riders, Long Island residents, of the Long Island 
Rail Road, need the help of this committee to put it under the Public 
Service Commission of New York. 

Mr. Hinsuaw. Thank you very much for your statement, and I 
hope you have a successful executive session. 

Mr. Becker. Thank you. 

Mr. Hinsuaw. Hon. Steven B. Derounian, a Member of Con- 
gress, the sponsor of the legislation, and a distinguished member of 
this committee. ¢ 


STATEMENT OF HON. STEVEN B. DEROUNIAN, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Derountan. Thank you for those kind words, Mr. Chairman. 
I am here today with my colleagues from the third district of New 
York and the first district of New York, together with counsel for the 
Public Service Commission of the State of New York, Mr. Walsh; 
and Mr. Holly Patterson, the county executive from my home county 
of Nassau, N. Y.; Mr. Shur, county attorney for Suffolk County; and 
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Mr. Orrin G. Judd, special counsel for the county of Nassau, in sup- 
port of bill 6454, which is an amendment of the original bill 5601, to 
conform with the views of the publie service commission. 

Mr. Hinsuaw. Are you asking us to table 5601 and consider 
H. R. 6454? 

Mr. Derountan. I would ask that at this time, Mr. Chairman. 

Mr. Hinsnaw. Then we shall discontinue consideration of 5601 and 
consider H. R. 6454 in its place. 

Mr. Drrountan. If you will read the report of the public service 
commission, or rather the Interstate Commerce Commission, dated 
June 24, 1953, discussing H. R. 5601, you will find that on page 3 of 
that statement the Commission states as follows: 

Under the second proviso, which the bill would add to section 13, subdivision 
4, we would be deprived of jurisdiction to decide the proceeding, since the Long 
Island and perhaps a very small number of other roads would fall within the 
description contained thereon. Although we do not favor deciding cases by 
legislation, we would have no serious objection to the bill were that its only effect. 

As I have stated, in order to conform with the views thus stated, 
we deleted the first paragraph of the original bill, left in the second 
proviso which the Interstate Commerce Commission has discussed, 
as it stands today, and if we are to take the ICC for its word, it 
should have no serious objection to H. R. 6454. 

Now, whyv did we introduce this bill? Witnesses to follow me will 
elaborate on the location of the Long Island Rail Road, the type of 
operation it is, its history. But let me say briefly to you that this 
Long Island Rail Road is a commuter railroad, it is an interurban 
railroad, and it is wholly within one State, except for the technical 
interpretation of the law where it may have a freight connection in 
New York City and where passengers may buy a through ticket on 
the Pennsylvania Railroad system to come out to our island. 

This railroad has been in bankruptey since 1949. Since that time 
we have had 2 tragie wrecks, involving the loss of the lives of 110 
people, and the maiming and disfigurement of some 608. 

As of this day there has yet not come a plan of reorganization. 
We have the public service commission on one side, who is ¢ ompletely 
familiar with the operation; we have the ICC with whom there is now 
a plan of reorganization in Washington, and who know nothing about 
the intricacies of the railroad, trying to decide something that is 
purely intrastate. 

Gentlemen, I cannot emphasize that too much. ‘This is an intra- 
state railroad. It got before the Interstate Commerce Commission 
on a fluke in the wording of the law. We are attempting to have 
that changed by another bill which I have introduced and which is 
being heard before the Committee on the Judiciary. 

Mr. Hinsuaw. Would you mind telling us about the contents of 
that bill so we may understand it? 

Mr. Derovuntan. That bill is a technical one, Mr. Chairman, 
having to do with the bankruptcy provisions of the law. My bill 
would take it out of one section of the law where it applies to rail- 
roads in the overall system in the country, and put it under another 
chapter where it would apply to these interurban and electric rail- 
roads within one State and of that type. 

Now, might I remind you that this bill would apply, if passed, to 
the Long Island Rail Road, to the Fonda, Johnstown & Gloversville 
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Railroad, up in New York, upstate, and Manitou & Pike’s Peak 
Railway Co. These two are just short-line railroads. One is a 
scenic railroad and the other has very few miles of track. And the 
Long Island. 

As I understand the Interstate Commerce Act, the ICC was sup- 
posed to control railroads that had a bearing on the whole national 
railway system. As will be pointed out to you, this railroad has no 
connection whatsoever with any other part of the country. It is 
purely for the commuters of Long Island to go into the city of New 
York. 

The service is bad, the cars are dirty, they are old, the commuters 
are not getting a fair break. 

Despite what the Pennsylvania Railroad may say to you, the 
matters, as they stand today, have sufficed nothing insofar as the 
result has been concerned to rehabilitate this road and do a job for 
the commuters. 

I strongly urge this committee, and I am very serious about this 
aspect of it, that after hearing the witnesses we should certainly appre- 
ciate, on Long Island, that this subcommittee report this bill favor- 
ably. 

If our memory serves us correctly, just earlier this week in full 

committee we reported out H. R. 6436, amending the Communica- 
tion Act, and the provisions of that act were even more inclusive than 
the provisions of this bill, because in there we stated that— 
Even though a portion of such exchange service constitutes interstate or foreign 
communication, in any case where such matters are subject to regulation by a 
State commission or by local governmental authority, the ICC would not have 
any jurisdiction. 

That case is on all fours with this one. The only connection this 
railroad has is a technical freight connection, whereas by the very 
theory we adopted the other day we stated that if an intrastate area 
was being serviced by the telephone company, even though the trunk 
lines extended beyond State boundaries, it would still be under the 
jurisdiction of the local State commission. 

I therefore urge, gentlemen, that you favorably report H. R. 6454 
so that some 300,000 daily commuters in my county and the adjoining 
county will have the just relief they deserve. 

I appreciate, again, your having called this hearing in the latter 
hectic days of the session. I know my people back home appreciate 
the consideration. 

Mr. Hinsuaw. Section 13 as a whole, of the Interstate Commerce 
Act, is entitled “Complaints to and Investigations by the Commis- 
sion.’’ Subdivision 4 reads as follows: 

Whenever in any such investigation the Commission after full hearings finds 
that any such rate, fare, charge, classification, regulation, or practice causes 
any undue or unreasonable advantage, preference, or prejudice as between 
persons or localities in intrastate commerce on the one hand and interstate or 
foreign commerce on the other hand, or any undue, unreasonable, or unjust dis- 
crimination against interstate or foreign commerce, which is hereby forbidden 
and declared to be unlawful, it shall prescribe the rate, fare, or charge with the 
maximum or minimum or maximum and minimum thereof to be charged and the 
classification, regulation, or practice thereafter to be observed in such manner as 
in its judgment will remove such advantage, preference, prejudice, or discrimina- 
tion. Such rates, fares, charges, classification, regulation, and practices shall be 
observed while in effect by the carriers, parties, to such proceeding affected 
thereby, the law of any State or the decision or order of any State authority to 
the contrary notwithstanding. 
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You intend to add a proviso providing that— 

“The Commission shall have no jurisdiction to investigate or alter any such 
rate, fare, charge, classification, regulation, or practice relating to the transpor- 
tation of passengers by a carrier whose lines are situated entirely within a single 
State and which derives more than 50 percentum of its gross revenues from pas- 
senger service and derived less than 5 percentum of its passenger revenues from 
the transportation of passengers in interstate commerce. 

In other words, as I understand H. R. 6454, it completely removes 
the jurisdiction of the Commission with respect to rates charges, 
classification, or regulation, or practices relating to transportation. 
Is that correct? 

Mr. Derountan. That is correct. And, Mr. Chairman, the wit- 
nesses will go into greater detail later on, on the exact technical work- 
ings of this bill in relation to the existing law. 

Mr. Hinsnaw. Are there any questions? 

Mr. Beamer. Mr. Chairman, I just want to comment that the 
committee has such very high regard for our colleague who is appear- 
ing as a witness in behalf of his own legislation. 

[ would like to ask this question, if |may. Do you have any figures 
or will some figures be presented on the amount of freight that is 
handled that is interstate and intrastate? 

Mr. Drerounran. Other witnesses will develop that. 

Mr. Hinsuaw. The limitations on the railroad, 50 percent of its 
gross revenue from passenger service and less than 5 percent from its 
transportation of passengers in interstate commerce, seem to be rather 
unusual. JI do not know of any other provision similar to that, is 
there? 

Mr. Stevenson. No, sir; I think not. 

Mr. Beamer. May I ask a question, Mr. Chairman. 

Have you been in touch with the Interstate Commerce Commis- 
sion? 

Mr. Derountan. Yes. They submitted a report on this, dated 
June 24, in which they state that if just this remaining section of the 
bill in there now was left, they would have no objection to it. The 
original bill had two paragraphs in order to conform with the views of 
the ICC. I deleted the first paragraph and introduced this new bill 
just 2 days ago. 

Mr. Beamer. In other words, 6454 was submitted to try to conform 
with the report of the Interstate Commerce Commission under date 
of June 24? 

Mr. Derountan. Yes, sir. 

Mr. Hinsuaw. Any other questions? 

Mr. Carriag. Mr. Derounian, under your present bill, who would 
have charge of safety regulation as far as the Long Island Railroad 
is concerned? 

Mr. Derountan. The Public Service Commission of the State of 
New York. 

Mr. Hinsuaw. Further questions? 

If not, we thank you very much, Mr. Derounian, and we shall 
consider your bill with great care. 

Mr. Derountan. Thank you. 

Hon. Stuyvesant Wainwright, who has to get away, will make a 
few remarks in support of the bill. 
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STATEMENT OF HON. STUYVESANT WAINWRIGHT, A REPRE- 
SENTATIVE IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Warnwrieutr. Thank you, Mr. Chairman, for allowing me to 
join in support of my colleague and your colleague with his bill. 
What Mr. Derounian is doing here, and what Mr. Becker and I are 
supporting him and the people of the two principal counties involved, 
is something that probably should have been done many years ago. 


‘he symbol of a star rd joke 10 vears ago was Chamberlain’s 








umbrella, and around New York the butt of all jokes is the Long 
Island Rail Road. Itis New York State’s disgrace. 

[ts service is terrible, its railroad cars are out of date, its scheduling 
is never on time. And that is another part of the standard joke. 
What Mr. Derounian’s bill, this bill, 6454, would do, and his other 
bill, is an effort in the direction of putting the Long Island Rail Road 
back mto the category of a first-class transport ition system. You 
will hear details on how much traffic is intrastate and interstate. 
But as I understand it, 99.7 or 8, the exact details of the passenger 
trafhe h re, 18 On Lone islar and invoh ‘Ss Lone Island. 

| commuted for several vears on this railroad and am very familiar 
witl { I can substantiate m statements from pers nal experience. 
In fact, I am one of the few people who spent the night on a Long 


‘ stopped running 


Islan i car in the great snow of 1947 when the ri lroa 
compl L: 

The Public Service Commission of the State of New York would 
han ie all the detaus that are NOW being handled by the Federal 


Board. I am of the opinion that the public service commission can 





+} 1 | +4 . +] } wert ? . » | r 
ado this much better, and that a poard 18 1n a tar better 
' 





position to ju » this local railroad n Federal body. There- 
fore, | Five My wholeheart d support ana ure hat this subcommittee 
approve and pass on to the full committer tH R. 6454. Thank you. 


Mr. Hinsnaw. We thank you very much. 

Are there any questiol Ss to be asked? 

There are none. We thank you. 

Mr. Warinwricur. Thank you, Mr. Chairman 

Mr. Hinsnaw. Now, Mr. Lawrence E. Walsh, Esq., the counsel 
of the Public Service Commission of the State of New York. 


STATEMENT OF LAWRENCE E. WALSH, ESQ., COUNSEL, PUBLIC 
SERVICE COMMISSION, STATE OF NEW YORK, ALBANY, N. Y. 


Mr. Wausn. Mr. Chairman and gentlemen of the committee, at 
the outset I should like to express the gratitude of the State Adminis- 
tration of New York for your courtesy in hearing us on this bill, which 
is primarily a bill of local interest, so late in the session. Although its 
significance nationally is probably extremely small, it means a great 
deal to the State administration because for the last 3 years we have 
been trying to exert through all of the departments of our Govern- 
ment the greatest possible effort to bring about the prompt rehabilita- 
tion of this railroad, which is the main commuting artery for the 
people of Long Island who work in New York City and live in the 
suburbs located on Long Island. The purpose of the bill may be 
summarized very briefly. It is to centralize in one agency complete 
responsibility for the passenger fares of this road. 
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It will in no way change the formula of section 13. It will not have 
any effect on the big trunkline railroads of this country whatever. 
We have our differences with the ICC as to the meaning of section 13 
but, in the interest of prompt action at this time, we are not going 
into them. 

This bill does not touch them. All it does is take out of the opera- 
tion of this section 3 railroads which have no national significance. 
The Long Island is the largest, and then the other two mentioned by 
Mr. Derounian, the Fonda, Johnston, and Gloversville Railroad, less 
than 20 miles long, which is now really a bus line. 

Mr. Harris. Where is that? 

Mr. Wausx. That is in New York. It runs from the main line of 
the New York Ceniral up into the foothills of the Adirondacks 

Mr. Hinshaw. I might say you have misnamed the railroad. It 
is the Fonda, Johnstown & Gloversville 

Mr. Watsu. I had the same argument last night with my staff and 


lost. They said the name of the railroad is Johnston. 

Mr. Hinsnaw. It is misprinted in this, then, because I used to 
work up in that section. It was Johnstown 4 years ago. 

Mr. Watsu. I am glad to have your distinguished support, because 
it is the first argument I have won with my staff in the last 6 months. 
I am somewhat embarrassed to win this way, but we take victories as 
we get them these days. 


The third railroad is the Manitou and Pikes Peak Railroad, which 
is a scenic railroad which has no physical connection with any other 
carrier. It simply runs from the bottom of Pikes Peak to the top, 
Of course, it is of no importance in the national economy whatever, 

The second thing I should like to make clear at the outset is that 
we are not in conflict with the Interstate Commerce Commission so 
far as we know. Mr. Derounian has read the statement of their 
chairman, that he would have no objection to this bill as it presently 
reads. He wrote on behalf of the full Commission. 

I should further like to make clear that we intend no criticism what- 
ever of the Interstate Commerce Commission or its staff. We have 
the greatest respect for it. Our differences with that Commission are 
differences of law and occasionally differences of policy. But we 
make no pretense to greater expertness. We respect the expertness 
of that Commission. 

Our basic reason for asking this to be centered in one agency and 
that it be a State agency rather than a Federal one, is that to us the 
problem is of greater importance than to the Interstate Commerce 
Commission, burdened as it is with the manifold problems of our 
national railway network. It is of relatively lesser importance to 
them. That is the only reason that we think perhaps we could do a 
better job, that we have less of these broad national problems to com- 
pete with it. So far as we know, there has been no public opposition 
expressed to this bill. The only opposition which we anticipate at all, 
and we are not even sure that will materialize, is that perhaps the 
Pennsylvania Railroad might urge the continuation of the present 
state of law because it gives it a chance to play one agency off against 
another. At the present time there is a division of responsibility for 
passenger fares of this road, although it is entirely a local road. There 
is a question under section 13 as to when we are responsible for fixing 
these fares and when the Interstate Commerce Commission is. 
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Mr. Harris. Will you explain that for the record? 

Mr. Wausu. Yes, sir; I would like to. 

When the Interstate Commerce Commission was first established, 
its primary responsibility was to protect people against overcharges 
and discriminatory fares. Then in 1920, the Transportation Act of 
1920 was enacted and it gave this Commission far broader responsi- 
bilities, responsibilities for seeing to the financial soundness of the 
railroad, responsibilities for the securities of railroads, for abandon- 
ments, for certificates of convenience and necessity, and complete 
responsibility for interstate fares. 

We were left with the problem of intrastate fares of interstate rail- 
roads, the Pennsylvania, the New York Central, these big trunklines 
that have intrastate fares as well as interstate fares. The problem 
was to keep those intrastate fares from discriminating against inter- 
state commerce. 

The classic example, is the old Shreveport case. Shreveport, in 
Louisiana, was competing with Dallas for the markets between them, 
the markets being almost all located in the State of Texas. The 
Texas State Commission, to help its own cities, fixed lower intrastate 
rates than the Interstate Commerce Commission had fixed for inter- 
state freight. The people in Shreveport, understandably, complained 
that they could not compete with the disparity in rate. They asked 
the Interstate Commerce Commission to lower the interstate rates so 
tnat they could compete with the people of Dallas. The Interstate 
Commerce Commission did not do that. It raised the intrastate 
rates, claiming that they were discriminatory against interstate 
commerce. 

At the time they did not even have statutory authority for this, but 
the Supreme Court, however, sustained them, on the theory that the 
interests of interstate commerce are paramount, and the Interstate 
Commerce Commission had to have that power to protect its regula- 
tion of interstate commerce. 

In 1920, the law was codified, and the so-called ruling of the Shreve- 
port case was written right into the statute. 

At the same time, language was added to the statute which gave the 
Interstate Commerce Commission the power to remove discrimina- 
tions against interstate commerce generally. As the chairman read 
the statute, you heard two types of discrimination mentioned: dis- 
crimination against persons and places, as where we fix a lower rate 
from Rochester to Buffalo than the Interstate Commerce Commission 
has fixed for a comparable distance, say from Cleveland to Buffalo. 
That is the Shreveport situation. 

Now, this other language which was added in 1920 has been the 
subject of litigation for 30 years, and what it means I cannot tell you 
in sumple words this morning, because it is still a matter of argument. 
We have so amended our bill that we do not have to get into it. The 
question is how far can the Interstate Commerce Commission go in 
changing intrastate rates to remove this nebulous discrimination 
against interstate commerce generally. In other words, the railroad 
cannot show that our rate between Rochester and Buffalo discrimi- 
nates against the rate between Cleveland and Buffalo. They cannot 
get that specific. But they say the interstate passenger rides in the 
same car as the intrastate passenger for the same distance and, there- 
fore, the intrastate rate should be raised to equal the interstate rate. 
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That is perhaps a classic example of what is now known as a 
revenue discrimination. 

The Interstate Commerce Commission has gone, and even where 
you do not have passengers riding side by side they have said, in the 
Illinois Central case, that the intrastate rate must be increased to 
produce a comparable rate of return with the interstate rate. This is 
just background, gentlemen. It is not involved in this bill. What- 
ever the vices are that are still in section 13, we leave. That is not 
something that could be disposed of in the last few days of this 
session. All we do, and we have a pressing problem with the Long 
Island Rail Road which we want to get back in service, rendering good 
service to its people, is we say the Long Island Rail Road is in no sense 
an interstate railroad. It is a metropolitan transit facility. 

I might say, with some exaggeration, it is really just a big streetcar 
line as far as the passengers are concerned. It carries a small amount 
of freight; 5% million tons a year, that is all. The freight produces 
less than 25 percent of its revenue. Seventy-five percent of its revenue 
comes from passengers. It is unlike any other big railroad. 

Mr. Hinsoaw. May I interrupt to say that in this bill you do not 
declare that it is not an interstate carrier and you don’t exempt it 
from the provisions of the rest of the law. 

Mr. Watsu. No, sir; we do not. What we have done is draw this 
bill as narrowly as possible in the hope that we would produce a mini- 
mum of opposition, that we could solve our problem as a local problem 
without embarking on the complications of a broad-scale attack on 
section 13. 

Mr. Hinsnaw. Do you intend that the jurisdiction in the Interstate 
Commerce Commission in respect to other things shall be retained, 
like securities issued, and safety, and so forth? 

Mr. Wausn. Yes, Mr. Chairman, at least at this time. Logically, 
| believe I could make a case, and a strong case, that the Long Island 
Rail Road should be treated exactly as one of the big buslines operating 
in the environs of New York City. It has no greater Federal sig- 
nificance, perhaps, than the New York City Rapid Transit System. 

Mr. Harris. Is any part of this railroad in interstate commerce? 

Mr. Wats. Physically, no. Incidentally, the chairman of our 
commission could not get here today. We had relatively short 
notice, Mr. Chairman. So today I am speaking in his behalf, but 
he has submitted a statement which has been distributed, and I 
have the original which I will hand up. As appendix A in his state- 
ment, there is a map of the Long Island Rail Road system. You will 
see that Long Island is a long, thin island which extends eastward 
from New York City approximately 120 miles into the Atlantic 
Ocean. It does not go anywhere. In other words, you cannot go 
from New York City to any other big terminus on the Long Island 
Rail Road. All the Long Island Rail Road does is serve the people of 
Long Island by bringing them into New York City and out again. 
There is no big terminus on the other end. It is unlike the New 
Haven or any other railroad which runs in New York to Boston or 
New York or Chicago. 

Mr. Hinsnaw. The statement of Benjamin F. Feinberg, chairman 
of the Public Service Commission of the State of New York, will be 
included at the end of the statement of Mr. Lawrence A. Walsh, 
now testifving. The question as to whether or not the maps and 
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other pictorial data may be included in the record is something that 
will have to be decided by the chairman of the full committee. 
Mr. Wausu. Thank you very much, sir, for accepting it. Only 


the difficulties of getting here on short notice has kept the chairman 
away. 


(Mr. Feinberg’s prepared statement follows:) 


STATEMENT OF BENJAMIN F. FEINBERG, CHAIRMAN OF THE PuBLIC SERVICE 
COMMISSION OF THE STATE OF NEw YORK 


I would like to express my sincere appreciation to the committee for granting a 
hearing upon this bill at the end of this busy and important session of Congress. 
I recognize that, under the circumstances, it was not possible to give the pro- 
ponents of the bill more notice of the hearing, and unfortunately, due to the 
pressure of my duties as chairman of the New York Commission and to appoint- 
ments which could not be canceled, I have been unable to appear in person to 
support the bill. However, my prepared statement will be presented by Mr. 
Lawrence E. Walsh, counsel to the New York Commission, who will appear as 
& witness and explain fully the reasons why the bill should be reported favorably 
by this committee. 

\t the outset, I shall explain briefly the provisions of the bill before you and 
develop some = the reasons why it should be enacted. 

Section 13 (4) of the Interstate Commerce Act empowers the Interstate Com- 
merce Shim upon a finding that intrastate rates or fares cause either 
1) persons and localities preference or prejudice, or (2) an unjust discrimination 
against interstate commerce, to establish such rates or fares as will remove the 
prejudice or discrimination. 

The sole purpose of the present bill, H. R. 6454, now before this committee, is 
to remove from the application of section 13 (4) the intrastate passenger fares of 
essentially local railroads which play little part in the national railroad network. 
This purpose is achieved by adding to section 13 (4) a proviso excepting the 
passenger fares of a railroad lying wholly within a single State and deriving more 
than 50 percent of its gross revenues from passenger service and less than 5 per- 
cent of its passenger revenues from the transportation of passengers in interstate 
commerce. 

The present revised bill, H. R. 6454, differs from the original bill, H. R. 5601, 
in only one respect; it omits the first proviso of the original bill which limited the 
power of the Interstate Commerce Commission to entertain a section 13 com- 
plaint until application had been first filed with the State regulatory agency and a 
reasonable op portunity afforded it to act thereon. 

The revision of the original bill, H. R. 5601, was made to meet the objections of 
the Interstate Commerce Commission to the first proviso of that bill. The objec- 
tions were expressed in a letter, dated June 24, 1953, addressed to the chairman of 
the Committee on Interstate and Foreign Commerce by J. Haden Alldredge, 
chairman of the Interstate Commerce Commission. Although I believe that the 
objections to the first proviso in the original bill could have been easily overcome 
by minor changes in the provision, nevertheless, to avoid any controversy, the 
first proviso has been eliminated and the bill limited to the second proviso. The 
Interstate Commerce Commission did not object to the second proviso. This is 
apparent from the following quotation from the communication of Chairman 
Alldredge in which he stated, in referring to the second proviso of the original 
bill: ““* * * we would have no serious objection to the bill were that its only 
effect.”’ The ‘effect’? mentioned and objected to was that caused by the first 
proviso, omitted in the pres nt bill. 

The only class I railroad which would be affected by the revised bill, H. 
6454, is the Long Island Rail Road. Two other railroads would be affected. 

(1) The Fonda, Johnston & Gloversville, a class II railroad, is located wholly 
within New York State. Substantially all of its passenger operations are con- 
ducted by omnibus and substantially all of its passenger revenues are derived 
from New York intrastate traffic. This intrastate omnibus service accounts for 

about 60 percent of the total revenues of this railroad. 

(2) The Manitou and Pikes Peak Railway Co., a class III railroad, is located 
entirely within the State of Colorado. This railroad derives substantially all of 
its revenues from passenger operations. Not connected with any other railroad, 
it is a scenic railroad running from Manitou Springs to the summit of Pikes Peak. 

Since the principal railroad affected by this bill is the Long Island Rail Road, 
it is Secuenrs to describe the railroad and its operations in some detail. The 
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Long Island Rail Road is situated entirely within the State of New York. Its 
total trackage approximates 365 miles. The location of its main line and branches 
is illustrated on a map marked ‘‘Appendix A”’ and it will be observed that its 
principal lines are situated in and near to New York City. The Long Island 
is essentially a metropolitan area transit system serving daily riders commuting 
to New York City from its suburbs. 

The Long Island is unique among railroads. It transports more commuters 
than any other railroad in this country. You will note from appendix B, attached 
to my statement, that approximately 72 percent of its total revenue is derived 
from passenger service and almost 100 percent of its passenger revenues are 
received from New York intrastate passenger service. About 45 percent of its 
passenger revenues are contributed by the 150,000 persons who use the Long 
Island to travel daily to and from their places of business principally in New York 
City. The tremendous volume of passengers carried by the Long Island to and 
from New York City terminals is shown on appendix C attached to my statement 
and you will observe that it carries more passengers to and from New York City 
terminals than any other three railroads combined. 

The Long Island Rail Road is one of the most important domestie problems 
facing the State of New York. Its probiems are particularly local in character. 
The Long Island is the only railroad and the most important transportation 
facility on Long Island, and its continued and efficient operation is essential to 
hundreds of thousands of people. 

The reasons which I believe justify favorable action on H. R. 6454 are thes 

1) A local State agency is the proper one ul: the passenger fares of a 
railroad operating predominantly a local pass« 

2) A railroad of the type of the Long Island does n ‘equire regulation of 
passenger fares by a Federal agency since its relation he national transporta- 
tion system is minor. 

3) An already overburdened Federal agency would be relieved of the time 
and expense of regulating the passenger fares of a local railroa rtation 
system such as the Long Island. 

1) The bill would be an important step in minimizing a satisfactory 
division of vwthority between the Interstate Commerce ‘ommis and the 


nger tral ortation service 


New York Publie Service Commission and the resulting 


regulation. The principal objection to this dual regulation i 
interrelationship between service and fares It is obvious that th 
for regulating service should carry with it the power to regulate fares 

(5) The enactment of this bill will prevent unwarranted al 
conferred upon the Interstate Commerce Commission by sect 
state Commerce Act, as to primarily local passenger railroads 
example of such abuse is the recent attempt by the Penns 
the majority stockholder of the Long Island, to cireumven 
tion of the New York Public Service Commission to regi 
mutation fares of the Long Island, by filing 
Commerce Commission against the Long Island 
commuter fares. The Long Island Rail Road itself had sought 
commuter fares from either the Interstate Commerce Commissio 
York Commission. The Interstate Commerce Commission has 
upon this complaint. 

6) The bill would foreclose the possibility of “forum shopping” between a 
State and Federal agency and the playing off of one regulatory body against the 
other. 

(7) The bill is in harmony with the desires expressed by the electorate at the 
last national election; it restores to the States the power and duty to solve local 
transportation problems in their own way. 

(8) There are distinct advantages to the public and municipalities, so vitally 
dependent upon the Long Island for passenger service, in having proceedings 
involving its passenger fares conducted by a local State agency. Under such 
circumstances, the records and files in the proceedings are located at a poi! 
convenient and readily accessible to representatives of the publie and municipali 
ties. In addition, the personnel of the local State agency is available for render- 
ing proper assistance to all interested parties during the course of proceedings. 

There are certain other facts which I believe should be brought to the atten- 
tion of the committee. Since 1942, the New York Public Service Commission 
has granted substantially the entire amount of every increase in passenger fares 
sought by the Long Island. The aggregate total of these increases is substantial 
and amounts to 54 percent for basic fares and 89 percent for commuter fares 
The total estimated amount of additional revenues expected from all of these 
increases amounted to many millions of dollars, 


’ 
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The New York commission is well equipped by experience and has a more 
than adequate and competent staff to regulate the passenger fares of the Long 
Island. Our agency has regulated the Long Island since 1907 both as to service 
and fares. During that long period of years, it has conducted nearly 900 pro- 
ceedings involving the Long Isls and. These proceedings included the regulation 
of rates and fares for transportation service, the adequacy and safety of its rail- 
road equipment and operations and other important phases of regulation. In 
addition, the New York commission is fully conversant with the important local 
problems affecting this railroad, which must of necessity be considered in regulat- 
ing passenger fares. 

For these, and other reasons, which will be explained in detail by Mr. Walsh, 
counsel to our commission, I respectfully urge favorable action by this com- 
mittee on H. R. 6454. 

Respectfully submitted. 

BENJAMIN F. FEINBERG, 
Chairman, Public Service Commission of the State of New York. 


JuLY 22, 1953. 
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Hovse OF REPRESENTATIVES OF THE UNITED STATES 


COMMITTEE OF THE JUDICIAR’ 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


Memorandum Regarding H. R. 5600, a Bill To Provide That the Reorganization 
of Wholly Intrastate Railroads Shall Not Be Subject to Section 77 of the 
Bankruptey Act but Shall Come Within the Provisions of Chapter 10 and of 
Section 178 of Such Act; and H. R. 5601, a Bill To Amend Section 13 of the 
Interstate Commerce Act so as to Preserve the Jurisdiction of State Regulatory 
Commissions Over Local Passenger Fares 


STATEMENT 


These bills have the full support of the Public Service Commission of the State 
of New York and the counties of Nassau and Suffolk. The purpose of this memo- 
randum is to request that hearings be held on these bills so that the facts necessi- 
tating their enactment may be presented to your honorable committees. 











14 LONG ISLAND RAIL ROAD (INTRASTATE PASSENGER FARES) 


INTRODUCTION 





The Long Island Rail Road is located entirely within the State of New York. 
It carries the greatest volume of commuters of any railroad in the world—99.8 per- 
cent of its passenger traffic is intrastate. Only 25 percent of its revenue is derived 
from freight, which is predominantly interstate 

The purpose of the two bills in question is to eliminate duplication and over- 
lapping of regulatorv responsibilities of the Interstate Commerce Commission and 
the Public Service Commission of the State of New York regarding this railroad. 

This overlapping occurs in two fields, (1) intrastate passenger fares, and (2) re- 
organization proceedings. 

The Interstate Commerce Commission has had powers for many years to revise 
intrastate fares and rates if they discriminate against out-of-state persons and 
places or if they discriminate against interstate commerce. The Pennsylvania 
Railroad, which is the parent of the Long Island Rail Road, is now seeking to use 
this power to have the Interstate Commerce Commission fix rates for Long Island 
tail Road intrastate commuter fares without first seeking such relief from the 








Public Service Commission No such request has been denied by the Public 
Service Commission. The Long Island itself is not seeking this increase. Every 
increase in commuter fares which it has requested since World War II has been 
granted by the Public Service Com 


Although the Public Service Commission and the counties of Nassau and Suffolk 
have moved before the Inter » Commerce Commission for the dismissal of this 
has entertained jurisdiction 

and held hearings thereor I se hearings have been complete 1 and the matter 
is now under the consideration of an Examiner of the Interstate Commerce 


Commission 


On March 1, 1949, a petition of the Long Island Rail Road for its reorganization 





proceeding, the Interstate Commerce Commission 
} 





under section 77 of the Bankruptcy Act was filed and approved by the bankruptey 
court. Under the present law the State commission has no jurisdiction over plans 
of reorganization filed under this section, although its approval is required for 


plat f reorganization filed ur r chapter 10 of the Bankruptev Act for intrastate 
ilities. The Pennsylvania, in the present proceeding, has filed a plan for tl 
reorganization of this railroad, which would further expressly deprive the State of 


New York and the counties and municipalities of that State of the power to tax 














this railroad and would also deprive the State of New York of the power to regulat 

the intrastate commerce fares and service of this railroad. The plan is based 
upon the assumption that the Interstate Commerce Commission and the Federal 
court can grant perpetual immunity from State taxes and regulation as a part of 
4 anization plan. Because of the seemingly obvious unconstitutionality of 
such a proposal, the Long Island Transit Authority and the counties of Nassau 
and Suffolk opposed the holding of hearings on ft plan. Nevertheless, the 
Interstate Commerce Comnnission has for nearly a vear held hearings on this plan 
and apparently is giving it serious consideration. These hearings have been 


adjourned to September. 

“The Long Island Rail Road is of no great significance to the national railway 
network It is of utmost importance to the people of the State of New York. 
The Public Service Commission, created by the laws of that State, is fully equipped 
to deal with problems of rate regulation and reorganization. It has regulated 
the fares of the Long Island Rail Road from its organization down to date. The 
commutation fares of that railroad have never heretofore been fixed by the Inter- 
state Commerce Commission. Similarly, under chapter 10 of the Bankruptcy 
Act, the Public Service Commission is required to approve the reorganization 
plans of all intrastate utilities. The extension of this responsibility to a carrier 
such as the Long Island Rail Road which, though technically interstate, is in 
substance an intrastate facility, will not unduly burden the Public Service 
Commission. 

“Certain amendments will be proposed to H. R. 5600 by this Commission to 
limit its effect to commuter railroads like the Long Island. As presently drawn, 
it would apply to all railroads lving within a single State. It should be further 
limited to railroads receiving less than 50 percent of their gross revenue from 
freight and less than 5 percent of their passenger revenues from interstate 
commerce. 





I 
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PRESENT PROVISIONS OF THE PROPOSED BILLS 
H. R. 5600 reads as follows: 


“A BILL To provide that the reorganization of wholly intrastate railroads shall not be subject to s« 
77 of the Bankruptcy Act but shall come within the provisions of chapter 10 and of section 178 of such Act 





‘Be it enacted by the Senate and House of Representatives of the United States of 


America in Congress assembled, That section 77 (m) of the Bankruptcy Act, as 
amended, is hereby amended to read as follows: 

m) The term “railroad corporation’ as used in this section means any 
common carrier by railroad engaged in the transportation of persons or property 
in interstate commerce, except a railroad lying wholly within one State and subject 
to the regulatory jurisdiction of such State, and a street, a suburban, or inter- 
urban electric railway whicn is not operated as a part of a general railroad system 
of transportation or which does not derive more than 50 per centum of its operating 
revenues from the transportation of freight in standard steam railroad freight 
equipment Wherever used in this section the term ‘‘person’”’ shall include an 
individual, corporation, partnership, association, joint-stock company, unincor- 
porated organization, or a government or political subdivision thereof 

“Src. 2. Section 178 of the Bankruptcy Act, as amended, is hereby amended 
to read as follows: 
‘In case a debtor is either a public utility corporation, wholly intrastate, or 
a railroad corporation lying wholly within one State, subject to the jurisdiction 
of the State Commission having regulatory jurisdiction over such debtor, a plan 
shall not be approved, as provided in section 174 of this title, unless such State 
Commission shall have first certified its approval of such plan as to the publ 


interest therein and the fairness t 


hereof. Upon its failure to certify its approval 
or disapproval within 30 days, or such further time as the court may prescribe 
after the submission of the plan to it, as provided in section 177 of this title, the 
public interest shall, for the purposes of such approval and of the confirmation 
of the plan, not be deemed to be affected by the plan.’ ”’ 

H. R. 5601 reads as follows: 





“A BILL To amend section 13 of the Interstate Commerce Act so as to preserve 


regulatory commissions over local passenger far 


‘Be it enacted by the Senate and House of Representatives of the 

of America in Congress assembled, That subdivision (4) of section 13 of the Inter 
y adding at the end thereof 
the following: ‘: Provided, That the Commission shall have no jurisdiction t 

investigate or alter any such rate, fare, charge, classification, regulation, or 
practice unless it appears that a complaint against such rate, fare, charge, classi- 
fication, regulation, or practice has been duly filed with the State regulatory 
authorities by the carrier maintaining the same, and that such authorities have 
had a reasonable opportunity to act thereon and have failed to grant the relief 
requested: Provided further, That the Commission shall have no jurisdiction to 
investigate or alter any rate, fare, charge, classification, regulation, or practice 
relating to the transportation of passengers by a carrier whose lines are situated 
entirely within a single State, and which derives more than 50 per centum of its 
gross revenues from passenger service and derives less than 5 per centum of 


state Commerce Act as amended, is hereby amended by 








its passenger revenues from the transportation of passengers in interstate 
commerce.’ ” 


Tuer REORGANIZATION OF RAILROADS Wuicn, LIKE THE LONG ISLAND, ARE 
PREDOMINANTLY INTRASTATE COMMUTER RAILROADS SHOULD Be UNDER 
CHAPTER 10 or THE BANKRUPTCY AcT, RATHER THAN SECTION 77 


A. EXISTING LAW 


The present reorganization provisions applicable to railroad corporations are 
found in section 77 of the Bankruptcy Act. The breadth of its application is 
found in section 205 (m) which defines a railroad corporation. 

“(m) The term ‘railroad corporation’ as used in this section means any common 
carrier by railroad engaged in the transportation of persons or property in inter- 
state commerce, except a street, a suburban, or interurban electric railway, which 
is not operated as a part of a general railroad system of transportation or which 
does not derive more than 50 per centum of its operating revenues from the 
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transportation of freight in standard steam railroad freight equipment. Wher- 
ever used in this section the term ‘person’ sha | include an individual, corporation, 
partnership, association, joint-stock company, unincorporated organization, or a 
government or political subdivision thereof.’ 

With the minor exception of those railroads excluded in the above section, all 
railroads must be reorganized pursuant to section 205. The general procedure 
followed in this reorganization involves both the bankruptcy court and the 
Interstate Commerce Commission. A petition may be filed by the railroad or 
its creditors in the bankruptcy court with copies going to the Interstate Com- 
merce Commission. After the preliminaries of approval of the petition, notice 
to parties and appointment of a trustee, plans of reorganization submitted by the 
debtor, the trustee, creditors, stockholders or interested parties, are submitted 
to the court and the Commission. Unless the plan is prima facie impracticable 
the Commission holds hearings at the end of which it can approve any of the 
submitted plans or another or refuse to approve any plan. Any approved plan 
is then certified to the court Che court holds a hearing upon the plan and if 
satisfied that it complies with the requirements of the statute, it is approved. 
If not approved, the court may either dismiss the proceedings or refer them back 
to the Commission for further approval. If the court approves the plan, it is then 
submitted to the various classes of stockholders and creditors for their approval. 
The results of the submission are certified to the court which will confirm the 
plan if satisfied that two-thirds of each class of stockholders and creditors have 
accepted the plan. The court may also confirm the plan despite nonacceptance 
by some groups if it is satisfied that they are treated equitably and that their 
objection is unreasonable. After confirmation, the plan is binding upon all. 


B. PROPOSED LEGISLATION 


The bill submitted by Representative Derounian has as its objective to remove 
from these protracted and cumbersome provisions of section 77, those railroads 
which although involved in interstate commerce are physically located within a 
single State. This is acl ead by broadening the exception found in section 


as follows: 








m) The term ‘railroad corporation’ as used in this section means any common 
carrier by railroad engaged in the transportation of persons or property in inter- 
state commerce, except a railroad lying wholly within one state and subject to the 
regulatory jurisdiction of such state, and a street, a suburban, or interurban electric 
railway which is not operated as a part of a general railroad system of transporta- 
tion or which does not derive more than 50 per centum of its operating revenues 
from the transportation of freight in standard st “0 railroad freight equipment. 
Wherever used in this section the term ‘person’ shall include an individual, cor- 
poration, partnership, association, joint stoc k company, unincorporated organi- 
zation, or a government or political Seer thereof.’ 

The effect of this change would be to place railroads located wholly within one 
state under the reorganization provisions of chapter 10 of the Bankruptcy Act. 
This will result because the definition section of chapter 10 states: 

**$ 506 

+ * * + * * 

3) ‘corporation’ shall mean a corporation, as defined in this title, which could 
be adjudged a bankrupt under this title, and any railroad corporation excepting 
a railroad corporation authorized to file a petition under section 205 of this title 
{[Bankruptey Act § 77]; 

The procedure under chapter 10 reorganizations differs from section 77 reorgani- 
zations by placing undivided control over the proceeding in the bankruptcy court 
instead of dividing it between the Interstate Commerce Commission and the 
court. The petition for reorganization may be filed by a corporation or by three 
or more of its creditors having claims aggregating at least $5,000. The petition 
must state, among ctiant things, that the corporation is insolvent or unable to 
pay its debts as they mature and the desire that a plan be affected. After the 
receipt of any answers, the court will make determinations as to any controverted 
issues and approve the petition if its allegations are supported and if the court is 
satisfied that it has been filed in good faith. 

After approval of a petition, the court must appoint a trustee if the indebtedness 
is $250,000 or more. A reorganization plan is then submitted to the court which 
after hearing may approve it. Specific provisions in regard to public utility 
corporations must be complied with before the court may approve a plan. In 
regard to interstate utilities, the various commissions have power only to suggest 
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amendments or offer objections to a plan. As to intrastate utilities, the approval 
of a plan by the State commission 7s required, t 

After the court approves a plan, it is submitted to all creditors and stockhold>rs 
who are affected by the plan and after acceptance by two-thirds of eacn class of 
creditors and a majority of each class of stockholders, the court orders a hearing 
to consider confirmation of the plan. The plan will contain provisions altering or 
modifying the rights of creditors and stockholders and provisions for executi! 
the plan. The court will confirm the plan if satisfied that the various requirements 
of the statute have been met and the plan then becomes binding upon all 

Having exempted railroad corporations located wholly within one State from 
Section 77 reorganizations, and having brought them under chapter 10 by reason 
of the existing definition of section 506 (3), it is also proposed to require ap 
proval by a State commission of the reorganization plan of any railroad located 
wholly within a State. This would be accomplished by an amendment to 
section 178 of the Bankruptey Act [11 U. 8. C. § 578] 

‘“‘In case a debtor is either a public utility corporation, wholly intrastate, or a 
railroad corporation lying wholl f within one state, sub ect to the jurisdi ‘tion of the 
State Commission having regulatory jurisdiction over such debtor, a plan shall 
not be approved, as provided in section 174 of this title, unless such State Com- 
mission shall have first certified its approval of such plan as to the public interest 
therein and the fairness thereof. Upon its failure to certify its approval or dis- 
approval within 30 days, or such further time as the court may prescribe after 
the submission of the plan to it, as provided in section 177 of this title, the publie 
interest shall, for the purposes of such approval and of the confirmation of the 
plan, not be deemed to be affected by the plan” [§ 578] 

The insertion of the new words will avoid any possible question as to whether 
“‘wholly intrastate’”’ refers solely to geographical location or to the nature of tl 
utility’s business and also as to whether “public utility corpor: 
include railroad corporations located wholly within one State in view of their 
past treatment as ‘railroad corporations,”’ under section 77 





C. NECESSITY OF H. R. 5600 


H. R. 5600 is needed (1) to eliminate the unnecessary intervention of a Federal 
agency in the reorganizatoin of a utility having little Federal importance and 
great State importance, and (2) to protect the States from Federal administra- 
tive attack upon their fundamental power to tax and their power to regulate 
utility rates and service. 

l. Re g ilatory power should be left in the hands of State agencies ex ept where the 
State regulation would not be effective. 

The concept of interstate commerce has been greatly expanded by court inter- 
pretation. As improved communication and transportation binds the Nation 
more closely together, a greater proportion of the Nation’s commerce assumes 
an interstate character. If Congress attempted to place in Federal hands the 
regulation of all aspects of interstate commerce, State regulation of commerce 
would be reduced to insignificance. The continued importance of State regula- 
tion of commerce now finds its protection in the action of Congress even more 
than in court interpretation of the Federal Constitution. 

The Interstate Commerce Commission is heavily loaded with work of a truly 
interstate nature, which only it can perform. The great trunkline railroads of 
the Nation cannot be effectively regulated by individual States. Their plans of 
reorganization require the overall expertise of the Interstate Commerce Com- 
mission. 

This is not true, however, of the Long Island Rail Road. Unlike any other 
class I railroad, it is predominantly a commuter facility between the city of New 
York and certain of its suburbs. Like a street railroad or a rapid-transit system 
or a large intrastate bus company, it is usually subject to State regulation. The 
small amount of freight which it carries does not make it necessary to divert 
the attention of the Interstate Commerce Commission from matters predominantly 
interstate in character. 

Reorganizations of the intrastate bus companies and street railroads which 
serve the large cities of New York and the reorganization of one of the privately 
owned rapid-transit systems which served part of the city of New York, have all 
come before the Public Service Commission or its predecessors for approval. 
This Commission has a staff trained for the performance of this function and is 
sxapable of undertaking similar responsibilities with respect to the Long Island 


Rail Road. 
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If the Public Service Commission rather than the Interstate Commerce Com- 
mission were responsible for the approval of this plan of reorganization, there 
would be the following advantages 

(1) All proceedings would be centered in the city of New York in which all 
of the creditors have offices and which is readily accessible by the public which is 
dependent upon the service of the I ong Island Rail Road. 


2) The agency which would be responsible for approval of the plan of reorgani- 
zation would be the agency hich has been responsible for the regulation of the 


Long Island for nearly 50 vears and which is accordingly fully familiar with its 
problems, history, and personnel 























3) The State agency responsible for the reorganization plan of the Long Island 
would also be the age! whi S jurisdiction over the certificates of con 
venience and necessity and all s of regulation of the competing and ancillary 
carri serving the general area served by the Long Island. 

The expe of time and money by the Federal Government, on a matter 
of pr yminantly i usta re would be accordingly reduced. 

5) A dangerous field of regulatory conflict between Federal and State agenci 
wi be I Ina i 

6) The relationship betw 1 the railroad, its ownership and management an 
t 1 ev y nm e for reg tion would be improved by the elimination of 
tl tunity to play a \ ri fi Lil 1 State agency 

2 7 ) ) \ 0 DO vwertn ilu »peralion ¢ fa Dp edominantly 
a? Li yuld b y f Sta uth tha » a Federal adminisirative 
ag 

i} f P ani plan of reorganizat are set fort! in appendix 
B. if \ ) T 

Red ion in Ste and local taxation upon common carrier property if 
in a future year ‘ S reorgan 1 panv do not vield a rate of 
retulr fixed 1 th »] reorganization, and immu vy from all other taxes 
ex > ipon rea rty L Us€ in commol!l “arrier service. 

2) Intrastate far reas ri ibject ) prior approval, suspension or 
S I ( Sta ommission if in any year net railway operating 
passenger income tha LO pereent of railwa perating passenger revenue 
& t! Kart gs it 1 stablis the plan is not reached. 

j vdical d of Pennsvl\ plan for the reorganization of the 
sor i \ ( presentl er leration by the Interstate Commerce 
Comm on, forcibly dem trates the undesirability of having a _ Federal 
adi istrative agency control the reorganization of a carrier almost entirely intra- 
state in character 

The Pennsylva claims that the private operation of this railroad can be 





only if the plan for reorganization gives the railroad immunity from 
State and local taxation under certain circumstances and only if the railroad can 
fix its own rates without interference by the State regulatory agency. 

Without conceding the validity of these claims, if such drastic conditions are 
to be attached to a | | of reorganization, decent preservation of State powers 
requires that the matter be subject to State approval rather than the forebearance 
of a Federal agency. The State of New York has shown a willingness to make 
great sacrifices to continue the Long Island Rail Road in private hands. The State 
egislature, on the recommendation of Governor Dewey, enacted chapter 359 of 
the Laws of 1951 which made possible the operation of the Long Island Rail Road 
by a privately owned corporation freed to an unprecedented extent from taxation 
and rate regulation. This was a case of State government relaxing its own powers. 


continued 











The act was obtained by a forthright appeal of the then trustee of the Long 
Island to the Governor and the legislature. It contrasts sharply with the under- 
hand, behind-the-back approach of the Pennsylvania which seeks even more 


drastic curtailment of State powers under the cloak of a reorganization plan 
formulated by the Interstate Commerce Commission 

Never before has the Interstate Commerce Commission or the Federal court 
assumed to exercise the power called for in the Pennsylvania’s plan of reorgani- 
zation. Subsdivision (f) of section 77 of the Bankruptcy Act provides, in part, 
as follows: 

‘* * * Upon confirmation of the plan, the debtor and any other corporation 
or corporations organized or to be organized for the purpose of carrying out the 
plan, shall have full power and authority to, and shall put into effect and carry 
out the plan and the orders of the judge relative thereto, under and subect to the 
supervision and the control of the judge, the laws of any State or the decision or 
order of any State authority to the contrary notwithstanding. * * *” 
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In entertaining the plan, reliance is apparently placed upon Jn re New Yo 
New Haven & Hartford R. Co. (147 F. 2d 40, cert. denied, 325 U.S. 884 (1945 
in which the court approved a plan for the reorganization of the New York, Né 
Haven & Hartford Railroad which authorized it to discontinue passenger servic¢ 


under certain conditions. This decision, however, is not in point and does not 
lend even color of legal support for the proposals of the Pennsylvania 

rhe present attempt of the Pennsylvania not only to destroy State utility ra 
regulation but also to oust it from the power to tax, seems to go squarely aga 
the view expressed by the Supreme Court in Arkansas Corpo m Commis 
T'} ompson 313 U. 8S. 132 1941 s ] tnat case, t trustee had att } 1 te 
have the Bank tcey Court find that the State’s valuation and ass 
property for tax purposes was illegal and to have the bankruptey court make 
own valuatio When he dis ict ¢ irt refused to dismiss the cor ia 
motion of the State, the Supreme Court reversed, stating that the contention 
the trustee ‘‘* would tend to obst1 andy tL to faciltat« ( rores 
of State tax laws And the poli rey ¢ and redetermin 
Valuations conte! d for | t iste yuld be a complete reversal ) 
tori ational poli ot federal n t ! ( vil the ta y po Oo 





orgal i nm plan simular to tt ( Ha ! DI Ss Introd 1 
passed by t! | ik ( tative i ut e lang ‘ 
quot ! bd ( fy) d ! 1 | ta Col I ( 
mis rt I ( ) t ite field of vi 

related 1 a 

the proposed plan (H. R. 6012, amended and renumbered H., R. 6658). 7 

of rail 1 ged to n 1 ng provis | ia 

dis ea in it¢d ] wre ul ( ( ] 








THE |] rE P pI RI yy RAILR CH ry ] I 

Rati » SHOULD | hoxe IVELY VW i 1 I CY i . 

R rORY EN 

A. TI 

The tl I ( e ( stat f 
intrasta s is fo { t ; t | i ( \ eA iY | S 
C.A. 31 bd t of tha yn provid d 

1) Whe in any s investig ( I ! r f | 

finds that any rat fare hargé fica } or pract 

ny undue or uw sonable ac ntage, pre e! or p idice as betw ! 
or localities in intrast ommet n the « t land tate or f ( 
me Oo he othe hand, or any 1du wonabl ] di i 
gainst int ite oO omme! s hereby forbidd und d aired 
T ry l awtu It ull re il rat fa ! + Sa { | i 4 
minimum, or maximum and minimum, thereaft to be charged, and 
cation fulatpor or pra e Tt I t be ot l manner a 
judgment, will remove sucl I ( pr li r discrimina 

. Such rates, fares, charges icatio regulati und practi hall be o 

served while in effect b rs pt s to suc] roceeding afte 14 } 
the law of any State or the 1 or order of any State authority to the ¢ y 


notwithstanding.”’ 

Until 1920, when subdivisions 3 and 4 were add 

. the Interstate Commerce Commission to alter intrastate rates was limited to rat 

which discriminate against particular localities and persons. The classic example 
is the Shreveport case (Houston, East and West Texas Railway Company v. Un 
States (234 U.S. 342 (1914)). In that case, Shreveport, Louisiana was competing 
with Dallas, Tex., and Houston, Tex., for the market in east Texas which lay 
between it and those two cities. The Texas intrastate rates charged by the same 
carriers which served Shreveport were so much lower than the interstate rates 
that Shreveport was unable to compete fairly with Dallas and Houston. The 
Shreveport case upheld the power of the Interstate Commerce Commission to im 
pose nondiscriminatory intrastate rates. 

The 1920 amendments to the Interstate Commerce Act were intended to codify 

; the Shreveport decision. The language of the new subdivision, however forbade 


d to section 13, the powe: 
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rates which show ‘“‘any undue, unreasonable or unjust discrimination against 
interstate or foreign commerce.’’ This language has been used by the Interstate 
Commerce Commission with the support of the courts to authorize the Interstate 
Commerce Commission to fix intrastate rates even where there was no showing 
of discrimination against specific persons or localities. 

In supporting this action of the Interstate Commerce Commission over the 
past 33 years, the Supreme Court admittedly ignored the legislative history of 
the 1920 Act.!. Although the Court professed no difficulty in finding an intent to 
give this power to the Interstate Commerce Commission, the legislative history 
of the Act showed that Congress did not think it was manifesting such an intent. 
This legislative history is related in detail in appendix C. 

Although the Supreme Court has not yet in any opinion stated that the power 
of the Interstate Commerce Commission under subvivision 4 of section 13 per- 
mitted it to increase intrastate rates simply because they were not producing 
adequate revenue, it granted a motion to affirm a three-judge district court de- 
cision capable of such an interpretation. llinois v. United States (101 F. Supp. 
36 (N. D. IIL), affirmed without opinion, 342 U.S. 930 (1952). Until the determi- 
nation of this case, in all determinations under section 13 (4), there was proof of 
unequal rates for substantially similar service; for example, the proof would show 
interstate and intrastate service rendered in the same cars and intrastate rates 
lower than interstate rates. In this case, popularly known as the Illinois Central 
case, the Interstate Commerce Commission presumed to fix the intrastate com- 
muter rates for the Illinois Central Railroad although this service was performed 
completely apart from the interstate service of the road. The commuters were 
not served on interstate trains so there was no ready basis for a comparison with 
interstate fares. The Commission seems to have computed the overall race of 
return earned by the railroad in all of its operations, passenger and freight com- 
bined, and then to have fixed commuter fares which would yield this rate of return 
upon the property devoted to commuter use. In this determination, the Com- 





mission traveled a long way from the Shreveport concept. No longer does the 
Interstate Commerce Commission limit itself to cases of unequal rates for sub- 
stantially similar transportation. It now determines the rate of return which it 
thinks intrastate service should produce and imposes rates which will produce 


this return, disregarding any contrary view of the state commission. 
R. THE PROPOSED LEGISLATION 


H. R. 5601 would provide a partial solution to the overlapping of Federal and 
State regulation with respect to intrastate rates. First, it would require that 
the Interstate Commerce Commission refrain from acting until an appropriate 
application had been determined by the State Commission; second, it would elimi- 
nate from the jurisdiction of the Interstate Commerce Commission the intrastate 
passenger fares of a railroad such as the Long Island which has virtually no 
interstate significance. Thus the first proviso would assert that the Interstate 
Commerce Commission has no jurisdiction until State authorities “have had a 
reasonable opportunity to act thereon and have failed to grant the relief re- 
quested.’’ The second proviso asserts that the Commission shall have no juris- 
diction as to any fare “relating to the transportation of passengers by a carrier 
whose lines are situated entirely within a single State, and which derives more than 
50 per centum of its gross revenues from passenger service and derives less than 
5 per centum of its passenger revenues from the transportation of passengers in 
interstate commerce.” 





C., NEED FOR THE BILL 


The Pennsylvania has applied to the Interstate Commerce Commission for a 
25 percent increase in the intrastate commuter fares of the Long Island Rail Road. 
It made no prior application to the New York Commission. The Long Island, 
which is presently operated by a trustee appointed by the Federal court, has not 


1 In Railroad Commission of Wisconsin v. Chicago, Burlington & Quincy Railroad (257 U. S. 563 (1922)), 
the first case to interpret the new subdivisions, the Court said: 

“Great stress is put on the legislative history of the Transportation Act to show that the bill was not 
intended to confer on the Commission power to remove any discrimination against interstate commerce 
involved in a general disparity between interstate and intrastate rates. Committee reports and explana- 
tory statements of members in charge made in presenting a bill for passage have been held to be a legitimate 
aid to the interpretation of a statute where its language is doubtful or obscure. Duplex Printing Press Co. 
v. Deering (254 U. 8. 443, 475 But when taking the act as a whole, the effect of the language used is clear 
to the court, extraneous aid like this cannot control the interpretation. Pennsylvania R. PR. Co. v. Inter- 














national Coal Mining Co. (230 U. 8. 184, 198). Camiéinetti v. United States (242 U. 8. 470, 490.) Such aids 
are only admissible to solve doubt and not to create it. For the reasons given, we have no doubt in this 
case”’ (pp. 588-589) 
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joined in the Pennsylvania’s application, vet the Interstate Commerce Commission 
has completed hearings on this application and its examiner has the matter for 
report. 

This is not a case where the State commission has resisted reasonably or 
unreasonably a railroad’s request for additional revenue. Sinee World War II 
the Public Service Commission has granted substantially in full every request by 
the Long Island for a commuter fare increase. It has also authorized a large 
increase in the basic passenger fares. A complete history of the Long Island’s 
rate proceedings is set forth in appendix A. 

In the Illinois Central case, supra, application had previously been made to 
the Illinois commission and denied. The Interstate Commerce Commission acted 
while the appeal from the State commission’s determination was pending in the 
State court. No case decided by the Supreme Court has sustained action by the 
interstate Commerce Commission raising intrastate rates where there has been 
no prior application to the State except Florida v. United States (282 U.S. 194 
(1931)). That ease is readily distinguishable. There the Georgia Commission 
was the complainant. Its complaint was directed not. to intrastate rates but to 
inlerstate rates. It sought to have reduced to the Florida intrastate level the 
interstate rates under which the carrier served both Georgia and Florida. The 
relief sought could have been granted only by the Interstate Commerce Com- 
mission. 

Without authority, however, the Interstate Commerce Commission, erroneously 
relying on the Florida case, has frequently stated that prior application to the 
State commission is not necessary. 

It needs little argument to emphasize the scrambled state of affairs which 
must result if a railroad or its stockholders can shop between the Federal and 
State commissions for fare increases. The present proceeding by the Pennsylvania 
against the Long Island is a flagrant example. After the Long Island had obtained 
commuter fare increases aggregating 89 percent since 1946, the Pennsylvania has 
decided to see if it can “touch” the Interstate Commerce Commission for 25 
percent more. Presumably, if it thought the likelihood of success was greater 
with the State commission it would have made its application there 

The present unhappy picture may be further detailed by describing the proceed- 
ings now pending before the State commission which have a close relation to the 
fares which the Interstate Commission has apparently taken under consideration. 
Presently pending State proceedings include 

(1) An investigation by the State commission into the safety and adequacy 
of the service of the Long Island. 

(2) An application by the Long Island to change the form and benefits of 
its commutation tickets. 

(3) An application by the Long Island to extend the time for installing 
automatie door closing systems on its cars. 

(4) Numerous proceedings for protection at grade crossings. 

In each of these proceedings the order of the State commission conceivably 
will be affected by the revenue available to the railroad to carry out the order. 
Traditionally, in the regulation of utilities, responsibility for service has been 
placed in the same agency which is responsible for revenue. It seems to need 
little argument that it would be absurd to continue a situation whereby the 
State commission might order service improvements and the Federal commission 
deprive the railroad of revenue to carry out the State commission’s order. 


III 


H. R. 5600 SHovtp Be AmENDED To Appity ONLY TO PREDOMINANTLY 
COMMUTER RAILROADS 


To enable the speedy enactment of H. R. 5600, its effect should be narrowed 
to the greatest extent possible which will still provide the necessary relief. As 
presently drawn, H. R. 5600 would place under the jurisdiction of a State com- 
mission the reorganization of any railroad lying within a single State. This 
would apply to railroads deriving a major share of their revenue from interstate 
freight. It was not intended that this bill have such broad effect. It should 
contain the same limitation which is contained in H. R. 5601, namely, it should 
be restricted to railroads deriving less than 50 per centum of their revenue from 
freight and less than 5 per centum of their passenger revenue from interstate 
traffic. As thus amended, the bill would read as follows: 
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* Be it enacted by the Senate and House of Re presentatives of the United States of 
America in Congress assembled, That section 77 (m) of the Bankruptcy Act, as 
amended, is hereby amended to read as follows: 

m) The term ‘‘railroad corporation” as used in this section means any com- 
mon carrier by railroad engaged in the transportation of persons or property in 
interstate commerce, except a railroad lying wholly within one State and subject 
to the regulatory jurisdiction of such State, and which derives more than 50 per 
centum of its gross revenues from passenger service and derives less than 5 per 


centum of its passenger revenues from the transportation of passengers in inter- 








erce, and except a street, a suburban, or interurban electric railway 
which is not operated as a part of a general railroad system of transportation or 
which does not derive more than 50 per centum of its operating revenues from the 


transportation of freight in standard steam railroad freight equipment. Wherever 


State com! 





used in this section the term ‘‘person”’ shall include an individual, corporation, 
partnership, association, joint-stock company, unincorporated organization, or a 
government or political SubdIVIsIOor thereof.’ 

‘Sec. 2. Section 178 of the Bankruptcy Act, as amended, is hereby amended to 





as follows: 












read § 

ead! a debtor is either a public utility corporation, wholly intrastate, or a 
railroad corporation lying wholly within one State, which derives more than 50 
per centum of its gross revenues from passenger s¢ ice and derives less than 5 
per centum of its passenger revenues fron the tra sportation of passen 
interstate commerce, and is subject to the jurisdiction of the State Com 
having regulatory jurisdiction over such debtor, a plan shall not be approved, as 
provided in section 174 of this title, unless such State Commission shall have first 
certified its approval of such plan as to the public interest therein and the fair- 
ness thereof. Upon its failure to certify its approval or disapproval within 30 
days, or such further time as the court may prescribe after the submission of the 
plan to it, as provided in section 177 of this title, the public interest shall, for the 


purposes of such approval and of the confirmation of the plan, not be deemed to 


be affected by the plan. 
CONCLUSION 


ia Railroad for the reorganization of the 





The present program of the Pennsylvai 





Long Island Rail Road and to obtain a commuter fare increase brings in sharp 
focus the extent to which Federal regulation has unnecessarily intruded upon 


State regulation and control of a railroad having virtually no interstate signifi- 





cance The proceedings bot! for reorganization and for rate increase h 
dragged on for many months A busy Federal agency has been entangled in 





Che Long Island Rail Road is so unlike any other railroad that its problems lend 
themselves easily and readily to legislation. It should be unnecessary to con- 
tinue the uncertainty regarding jurisdiction over this road for the full period 
which would be consumed if present litigation were left to run its full length in 
the courts 

A hearing by your honorable committees upon H. R. 5600 and H. R. 5601 is 
respectfully requested. 

Dated Albany, N. Y., June 16, 1953. 

Respectfully submitted. 

LAWRENCE E, WaALsuH, 
Counsel to the Publ Service Commission of the State of New York, Office 
and Post Office Address, 55 Elk Street, Albany, N. Y. 

Epwarp D. ConeEn, 

Morton L. Stmons, 

JOANNE MacFaRLaANE, 

Of Counsel 


Appenprx A. DrEscrIPTION OF THE LONG IsLAND Ratt Roap Co. 
1. PHYSICAL PROPERTY 


The Long Island Rail Road Co. is a New York corporation organized in 1834. 
It owns approximately 350 miles of road, situated entirely within the State of 
New York, and operates an additional 13% miles, also within New York, under 
lease or trackage right. Its main line extends eastward from Long Island City 
through the center of Long Island to Greenport, a distance of about 94 miles. Its 
Montauk Branch also begins at Long Island City and runs generally along the 
south shore of Long Island to Montauk, a distance of about 115 miles. About 
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13 other branches serving Long Island comprise the remainder of its owned road 
About 10 miles of track is operated under lease from the city of New York and 
about 4 miles of trackage rights over a line owned by a wholly owned subsidiary 
of the Pennsylvania } ailroad Co. provides access from Long Island City to 
Pennsylvania Station in New York City. 


2. CAPITALIZATION 


The outstanding capital stock of the Long Island consists of 1,099,827 shares 
of $50 par stock. All but 60,000 of the outstanding shares (which t] 
vania sold in 1948) are owned by the Pennsylvania Pailroad Co. 

The outstandin bonds of the Long Island total $39,936,000 of which amount 
all but $7,500 are held by the American Contract and Trust Co., a wholly owned 
subsidiary of the Pennsylvania. 

An amount of $6,000,000 is due to the Pennsylvania Railroad Co. on open 
account. 





COMPARISON BETWEEN PASSENGER AND FREIGHT OPERATIONS 


The I 


assenger rail-line revenue of the Long Island for the vear 1952 amounted 





to $36,520,098 as con pared to : ‘eight rail-line revenue of only $14,482,736. 
The essential passenger nature of the OS oe of the Long Island can be seen 
from the fact that about 72 Aden of its total freight and passenger rail-line 
revenue was derived from its passenger operations 

Focusing now upon the passenger ope ‘rations of the Long Island, » intrastate 
nature of its operations 1s seen from the fact that over 99 percent of j its | ieee ngers 
are intrastate passengers. The Long Island’s revenue passengers are mostly 


1 


commutation riders—about 62 percent was the figure for 1950 

The freight carried by the Long Island is primarily freight originating on other 
lines and terminating on the Long Island. In 1952, 88.2 percent of the 5,496,130 
tons carried was within this group. Only 0 - percent of the tons carried both 
originated and terminated on the Long Islan: 


4. HISTORY OF LONG ISLAND RAIL ROAD RATE PROCEEDINGS 


(a) Public Service Commission cases 

In connection with the present financial difficulties of the Long Island it has 
been frequently ere that the plight of the Long Island is in great measure 
due to the inaction of the Public Service Commission The record of the relief 
granted to the Long Island during the past 25 years goes far to deny the validity 
of that assertion. 

1927-1928.—The Transit Commission denied the company’s application for a 
20 percent increase in commutation fares. 

The Publie Service Commission 1 -eached the same result as the Transit Com- 
mission. 

In both of these cases the company’s allocation method was shown to be unre- 
liable but the company did not take the advantage of the opportunity to present 
additional proof. 

No review by the courts was sought. 


1988.—Both the Transit Commission and the Publie Service Commission 
denied an increase in commutation fares because of the failure of the company 
to show proof that commutation traffic was carried at a loss. No court review. 
1942.—An increase of 10 percent in accordance with the I. C. C. order in 


Ex parte 148 was made applicable to one-way coach and first-class fares. 

Also in 1942 an application to have intrastate commutation rates raised 10 
percent to equal the increase granted by the I. C. C. to all eastern district rates 
was denied because of failure of the company to present any proof. No court 
review; section 13 proceeding before the I. C. C. abandoned. 

1947.—A 20 percent increase was granted on commutation fares, a 13.63 percent 
increase on one-way coach fares, and a 6.6 percent increase on first-class fares. 

1948.—An additional 5 percent increase was granted on commutation fares 

1949.—The ticket form was changed establishing unrestricted and restricted 
commutation tickets, which amounted to a revenue increase of 24 percent. 

1951.—A 20 percent increase on commutation fares was granted and a 12}¢ 
percent increase on one-way fares. 

1952.—Commutation fares were increased by an estimated 1.6 percent. One- 
way fares were increased 1 cent. The 10 cent refundable fare for tickets pur- 
chased on the train was made nonrefundable. 
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It is important to note that none of the denials of increases was reviewed by the 
company and also that none of the interim increases was ever rescinded. 
(b) Present I. C. C. proceeding 

A proceeding instituted against the Long Island Rail Road by the Pennsylvania 
Railroad under section 13 of the Interstate Commerce Act is presently pending 
before the Interstate Commerce Commission. The case presented by the Penn- 
sylvania Railroad requests a 25 percent increase in commutation fares on the 
contention that the present fares constitute a burden on interstate commerce. 
Hearings in this proceeding have been completed and briefs to the examiner are 
due by July 15, 1953. 


ApprpENDIX B. REORGANIZATION OF THE LONG IsLAND Ratt Roap Co. 
1. HISTORY OF PROCEEDINGS 


On March 2, 1949, the Long Island Rail Road Co. filed a petition for reorganiza- 
tion under section 77 of the Bankruptcy Act in the district court, eastern district, 


New York. David E. Smucker and Hunter L. Delatour were the original trustees. 
William H. Draper succeeded them as trustee in December 1950 and was in turn 
succeeded in November 1951 by William Wyer who is still trustee. Judge Ken- 
nedy, the original reorganization judge, has been succeeded by Judge Byers. 


Various plans of reorgal ization proposed by parties to the reorganization 
proceeding have been submitted by the court to the Interstate Commerce Com- 
mission, and the Commission has commenced hearings on them. The adjourned 
hearings are scheduled to be resumed in mid-June. 


2. REORGANIZATION PLANS PRESENTED 


(a The Long Island Transit Auth ority 
The plan proposed by the Long Island Transit Authority provides for the 


transfer to it of all the debtor’s property clear of all liens and encumbrances 
except as provided in the plan. This plan starts with the recognition of the fact 
that the interest of the Pennsylvania in the debtor in terms of future earning power 
has no value. However the Authority, recognizing its public status and wishing 


to expedite the consummation of a final plan, has provided for the issuance of 
$20,000,000 of 20-year Authority bonds, paying 3 percent interest and secured 
by a first mortgage on the Bay Ridge Branch and by an assignment of all amounts 
payable by the Ne ‘. a Connecting Railroad Co. for trackage rights over the 
branch. The Bay Ridge Branch is a freight line with assured earning power and 
any time during the life of the bonds, the Authority can exercise the option of 
purchasing the branch for an amount equal to the balance of the bonds then 
outstanding. 

In connection with the taxes owing to the State and its subdivisions, the plan 
is designed to relieve the heavy burden of past and future taxes. Tax liabilities 
as of the end of 1952 amounted to about $15,000,000. Upon comple ‘tion of the 
reorganization, the Authority proposes to utilize any available cash in compromise 
of tax claims. Any past due unpaid local taxes will be funded over 20 years with 
interest payments of 3 percent per year. Unpaid State taxes are also to be 
funded with the approval of the State comptroller. 

By State legislation the Authority has been granted certain advantages which 
would not be available to private owners. These include the right to fund past 
due local taxes, exemption from future State and local taxes while Authority 
owned, complete control over fares and service, exemption from State and local 
taxes while operated by an Authority controlled corporation, and power to lease 
the railroad to private interests while still preserving the tax exemption and 
control over fares and service. These benefits have been granted by State law 
to restore the Long Island to a sound position, physically and financially and to 
permit the return to private ownership if possible. 


(b) The Pennsylvania Railroad Co. 


The first plan of reorganization was presented to the court on November 19, 
1951, under the joint sponsorship of the Pennsylvania, the Long Island and the 
American Contract & Trust Co. 

The plan as described by its proponents provides: 

‘“* * * for the payment of the obligations of the trustee, for the payment of the 
amounts of all taxes as finally determined, the payment of all other claims entitled 
to priority over the Debtor’s mortgages and for the issuance of various kinds of 
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securities to others having interests in the Debtor’s estate.”” Plan of Reorganiza- 
tion, page 31. 

The plan leaves to the Interstate Commerce Commission, within the framework 
of the plan, the new capitalization of the reorganized company, the kinds and 
amounts of securities to be issued and the division of the new securities among 
those interested in the Long Island. This gap in the plan is explained in the 
introduction to the plan as being possible only because of the identity of interest 
of the se cvrityholders and creditors. 

The proVisions of the plan to which most objection has been raised are those 
dealing with taxes and the regulatory jurisdiction of the Public Service Commis- 
sion of New York. 

The plan provides for exemption from or reduction of certain taxes when 
earnings do not reach an amount established by the plan. Article VI (5) provides 
that if in any calendar year, the amount of income available for fixed charges is 
less than the ‘Earnings minimum” (defined in article VI (9)), then in the succeed- 
ing year the company shall pay only a reduced portion of each tax levied upon 
real property used in common carrier service based upon a percentage of the total 
of such taxes, which perce ntage is related to the deficiency of income available for 
fixed charges below the “earnings minimum.” The reorganized company, in 
addition to having to pay only the tax as thus computed, is relieved from— 

“* * * (b) any and all other taxes, fees and other charges of any kind or 
description imposed by or pursuant to state or local law upon the reorganized 
company, its properties, operations or income, except taxes levied against or 
imposed upon re al property not use d in common carrier service.”” Article VI ( 

The term “earnings minimum”’ for any period as defined in the plan is the bikie T 
of one of two figures: either 10 percent of the railway operating revenues for the 
period or an amount determined by a percentage of what is in effect a rate base, 
including an average of reproduction cost (less depreciation) and original cost, 
value of land and value of working capital and materials and supplies. In the 
latter case, the percentage is that determined by the Commission to be necessary 
to “furnish safe and adequate service, to operate successfully, to maintain its 
financial integrity, to attract capital and to compensate its security holders for 
the risks assumed.’”’ The Commission is to establish this percentage in the plan 
and to retain jurisdiction to change it after hearing. 

With regard to the Public Service Commission’s jurisdiction over rates, the 
plan contains radical provisions. The company is required to file with the 
Interstate Commerce Commission and Public Service Commission within 30 
days after the close of each calendar month an income statement for the 12-month 
eriod including that month and a statement of taxes unpaid by reason of article 

‘I (5). If the amount of income available for fixed charges, reduced by the 
unpaid taxes for the period is less than the “earnings minimum” and if the com- 
pany’s net railway operating income for passenger service for the preceding 
calendar year was less than 10 percent of the railway operating revenues from 
passenger service, then the company can file with the Public Service Commission 
a revised tariff schedule for intrastate fares, can curtail or eliminate services, or 
do both, so as to establish rates and service which would have produced the 10 
percent above referred to if they had been in effect for the preceding 12 months. 

The revised tariff schedule filed with the Public Service Commission cannot be 
suspended. The Public Service Commission after hearing can determine that 
action taken by the company was not in accordance with article VI (4) of the plan, 
but the company need not rescind its action while reviewing the Commission’s 
determination. If the Public Service Commission orders the restoration of 
curtailed services without finding that the company’s action was not in accordance 
with this section, the company need not comply while reviewing the Public 
tervice Commission’s order, but if it does comply, it may increase its fares to the 
extent necessary to offset the net cost of the services ordered restored. 

The plan provides in article VI (6) for a lowering of fares, but it is not nearly so 
favorable to the public as the provisions for the raising of fares are to the company. 
It provides that if the company for two calendar years earns net railway operating 
income in excess of the amount obtained by applying to the same rate base factors 
used in the “earnings minimum’’, a mazimum return percentage to be fixed by 
the Interstate Commerce Commission, then the company must file with the 
Interstate Commerce Commission and the Public Service Commission or both 
such revised tariff schedules as will in the company’s judgment prevent the net 
railway operating income, for the 12 months following the filing, from exceeding 
the aforedetermined amount. 

Article VI (3) of the plan attempts to establish a method for relieving the 
company of unprofitable operations by particular segments of its lines. The 
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company after consummation of the plan is to complete studies on an out-of- 
pocket cost basis showing the effect upon the company if designated segments, 
to be determined by the company, had not been owned and operated during the 
preceding 12 months. These studies are to be maintained on a monthly basis 
whenever the passenger net railway operating income for any calendar year is less 
than 10% of the passenger railway operating revenues. Whenever these studies 
show that a segment was operated at a deficit for the preceding 12-month period, 
the company can make changes in fares, curtail or eliminate trains, eliminate stops, 
close stations, or make any other change in service which, if such change had been 
in effect for the preceding 12 months, would have eliminated the deficit. Short of 
complete abandonment, any of these steps may be taken in the sole discretion of 
the company, with supervision of any regulatory body. Any fare change filed 
with the Public Service Commission under this section becomes effective without 
possibility of suspension. The only remedy of the Public Service Commission 
with regard to any change in fares or service is to apply to the Interstate Commerce 
Commission for an auditing of the company’s studies. 

Section 10 of article VI completes the obvious design of displacing any effective 
state regulation: 

“10. The certificate of incorporation of the reorganized company shall be 
amended or deemed to be amended and its franchises and statutory rights and 
obligations shall be amended or superseded or deemed to be amended or superseded 
so that the reorganized company will have the right to make changes in tariffs 
when and in the manner and be obligated to furnish service only upon the basis 
set forth in this article VI, and will have the other rights, obligations and duties 
set forth in this article VI, the law of any state or the decision or order of any 
state authority to the contrary notwithstanding.” 


APPENDIX C. SecTION 13 oF THE INTERSTATE COMMERCE ACT AND ITs 
LEGISLATIVE History 


The power of the Interstate Commerce Commission to set aside State-prescribed 
intrastate rates is defined by section 13 of the Interstate Commerce Act (49 
U.S. C. A. § 13); in particular, by subdivision (4) of that section. Along with 
subdivision (3), subdivision (4) was added to the Interstate Commerce Act by 
section 416 of the Transportation Act of 1920 (41 Stat. 484 (1920)). No change 
has been made in paragraph (4) since its introduction into the act 33 years ago. 

Prior to the enactment of section 13 (4), the limit of the I. C. C.’s power over 
State-prescribed intrastate rates was the power to set aside those rates which 
discriminated against persons and localities in interstate commerce. The classic 
example of such discrimination may be found in the Shreveport case,! where the 
facts were as follows: Shreveport, La., was and is situated some 40 miles from 
the Texas border, and some 190 and 230 miles from Dallas, Tex., and Houston, 
Tex., respectively. Shreveport was in competition with Dallas and Houston for 
the trade of those Texas cities lying in the intervening territory. However, the 
rates per mile charged by interstate carriers for shipments from Shreveport into 
Texas were much higher than the rates charged by the same interstate carriers 
for shipments from Dallas and Houston to similar Texas points. On complaint 
of the Louisiana Railroad Commission, the I. C. C. found that the carriers’ rates 
unjustly discriminated against Shreveport shippers, and directed the carriers to 
equalize the rates. The I. C. C.’s power to make this order was upheld by the 
Supreme Court as a proper exercise of Federal power under the commerce clause, 
notwithstanding the absence of any specific statute.? 

This, then, was the meaning of persons and localities discrimination, and there 
can be little doubt but that Congress codified the Shreveport case in 1920 when it 
added subdivision 4 to section 13 of the act. 

Whether Congress, in addition to codifying Shreveport in subdivision 4, also 
intended to empower the Interstate Commerce Commission to remove “revenue 
discrimination”’ is another matter. Revenue discrimination is said to exist when- 
ever the revenues which an interstate carrier derives from its intrastate opera- 
tions fail to contribute their fair proportionate share of earnings required to meet 
maintenance and operating costs and to yield a fair return on the value of the 
property directed to the transportation service, both interstate and intrastate. 
Where such occurs, the “‘loss’’ from intrastate traffic is said to burden interstate 





1 Hlouston, East and West Teras Railway Company v. United States (234 U. 8. 342 (1914)) 

2 The Court justified the Commission’s action as an exercise of its power to remove discrimination under 
section 3 

3 Cf. King v. United States (344 U. 8. 254 at 270 (1952)). 
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traffic, since interstate rates must earn more than their fair proportionate share if 
the railroad is to receive adequate revenues. 

The I. C. C. has claimed, with the support of the United States Supreme 
Court,® that section 13 (4) authorizes it not only to remove persons and localities 
discrimination resulting from discriminatory intrastate rates, but to remove reve- 
nue discrimination resulting from low intrastate rates as well. It is not intended 
now to reargue the present effect of this language. It is intended, however, to 
point out that the power now sought to be regained in part by the states is power 
which the Congress did not think it was taking away when it enacted the language 
in question. 

Section 13 (4) provides, in effect, that whenever the I. C. C., after full hearing, 
finds that any rate causes ‘“‘any undue or unreasonable advantage, preference or 
prejudice as between persons or localities in intrastate commerce, on the one hand, 
and interstate or foreign commerce, on the other hand, or any undue, unreasonable, 
or unjust discrimination against interstate or foreign commerce,”’ it shall prescribe 
the rate thereafter to be observed in such manner as will remove the advantage, 
preference, prejudice, or discrimination. 

The I. C. C.’s claim is that the first-quoted phrases of section 13 (4) gives it 
power over persons and localities discrimination (7. e., a codification of Shreveport 
and that the italicized portion of section 13 (4) gives it power over revenue dis- 
crimination. Such an interpretation of paragraph (4) is completely out of har- 
mony with the congressional intent, as evidenced by the legislative history, in 
enacting that paragraph into law. 

The legislative history of the 1920 Act, and of section 416, shows that regardless 
of the interpretation the Supreme Court has put upon the statute, Congress did 
not realize it was giving the I. C. C. control of intrastate rates to the extent 
claimed. 

On June 2, 1919, Mr. Esch, chairman of the House Committee on Interstate 
and Foreign Commerce, introduced H. R. 4378, which bill purported to be a 
proposed further amendment of the Interstate Commerce Act of 1887. The bill 
was referred to the committee which Mr. Esch headed, and after extended hearings 
and deliberations, the committee redrafted the bill as H. R. 10453. This bill was 
introduced on November 8, 1919, by Mr. yang it was referred back to the com- 
mittee, reported out on November 10, 1919, by Mr. Esch with the recommendation 
that it do pass, and was amended and passed by the House on November 17, 1919. 

On the same day that Mr. Esch had introduced the original noua bill, H. R. 
4378, in the House, Senator Pomerene introduced an identical bill, 1296, in the 
Senate. S. 1296 was referred to the Senate Committee on Inte rstate Commerce, 
which, after much consideration, reported out as 8. 2906, which Senator Cummins, 
chairman of the Senate committee, introduced in the Senate on September 2, 
1919. This bill was referred back to the Senate committee, which deliberated on 
5S. 2906 until October 22, 1919, on which date Senator Cummins, at the direction 
of his committee, introduced $8. 3288. This bill was also referred to the Senate 
committee, and was immediately reported out by Senator Cummins without 
amendment. It was accompanied by Senate Report No. 304 (66th Cong., Ist 
sess.), dated November 10, 1919. On December 4, 1919, Senator Cummins, in a 
lengthy speech before the Senate as a Committee of the Whole, made a detailed 
section by section analysis of 8. 3288 (59 Congressional Record 117-147). On 
December 20, 1919, the Senate passed 8. 3288. 

Because of the differences between H. R. 10453 (the bill passed by the House) 
and S. 3288 (the bill passed by the Senate), both bills were referred to a con- 
ference committee which ironed out the differences. The conference committee’s 
bill, H. R. 10453 (as finally amended) subsequently passed both Houses, and 
with the signature of the President, became law on February 28, 1920 (41 Stat. 
456 (1920)). 

In each of the bills, as in the final act itself, there was a provision for amending 
section 13 of the act by adding language giving the I. C. C. power over intrastate 
rates in certain circumstances. These provisions are as follows: 

Section 13 of H. R. 4378 (original House bill). 

Section 13 of S. 1256 (original Senate bill, same as H. R. 4378). 

Section 415 of H. R. 10453 (bill originally passed by House). 

Section 43 of 8S. 2906 (first bill introduced by Senator Cummins). 

Section 43 of 5. _— (bill originally passed by Senate). 

Section 416 of H. I . 10453 as reported by conference committee (Transporta- 
tion Act of 1920). 





4 Under I. C. A. § 15a (2). 
5 Railroad Commission of Wisconsin v. Chicago, Burlington and Quincy Railroad (257 U. 8. 563 (1922)). 
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Congress by rejecting the proposal to authorize the I. C. C. to remove an undue 
burden caused by intrastate rates and by limiting its power to the removal of 
discrimination, intended to restrict the I. C. C. to the consideration of unequal 
rates for similar service. 

Section 13 of H. R. 4378 (the bill originally introduced in the House) provided, 
in part, that: 

“The commission shall have authority after full hearing, to make such findings 
and orders as may in its judgment tend to remove any undue preference or 
prejudice as between persons or localities in State and iiterstate or foreign com- 
merce, or any undue burden upon interstate or foreign commerce, which is hereby 
forbidden and declared to be unlawful, and such findings or orders shall be 
observed while in effect by the carriers parties to such proceeding affected thereby, 
any act, decision, or order of any State or State authority to the contrary not- 
withstanding.” [Emphasis added.] 


It will be noted that this section gave the I. C. C. power to remove persons and 
localities discrimination and ‘‘any undue burden upon interstate or foreign com- 
merce.’’ Almost every witness before the House committee holding hearings on 
this bill stated that this power to remove “any undue burden against interstate 
commerce’ was the power to remove what has come to be known as “revenue 
discrimination”’ by raising intrastate rates. 

Witnesses who favored this provision ® and those who opposed it 7 interpreted 
it as had Commissioner Clark. 

As was noted earlier, the bill was reintroduced as H. R. 10453. Section 415 of 
this bill contained the amendments to section 13 of the Interstate Commerce 
Act and retained the same language as to “any undue burden upon interstate or 
foreign commerce.’’ The House report (No. 456, 66th Cong., Ist Sess.), under 
the headings ‘“‘Control of commission over interstate rates’’ and “Power of c»m- 
mission to fix rates’, merely restated the substance of the provisions upon those 
subjects. More important is the supplementary statement of Mr. Esch, com- 
menting upon the effect of introducing the words “undue burden” said: § 

“When by reason of the law level of the intrastate rates an undue burden is 
cast upon the interstate traffic the citizens and the shippers of other States are 
compelled to pay higher interstate freight rates than they would have had to pay 
had that State enacted or put into force and effect proper intrastate rates.” 

So phrased the bill passed the House on November 17, 1919. 

The Senate, however, declined this language. Both section 43 of S. 2906 and 
section 43 of 5. 3288 eliminated the phrase ‘‘undue burden against interstate or 
foreign commerce”’ and substituted therefor ‘‘any undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce.”’ As will be made evident, 
the purpose of this substitution was to withdraw from the act the power to remove 
revenue discrimination given by the House bill to the I. C. C. The committee 
report accompanying S. 3288 ® is rather cursory, touching only upon the major 
policy problems of the act. However, on December 4, 1917, Senator Cummins, 
in a lengthy speech before the Senate as a Committee of tne Whole, made a de- 
tailed section-by-section analysis of 8. 3288 (59 Congressional Record 117). The 
Senator’s discussion of section 43 is found at 59 Congressional Record 141-143, 
where he begins by giving a brief history of the Shreveport case. He then stated: 

“The committee has attempted simply to express the decision of the Supreme 
Court of the United States. We have not attempted to carry the authority of 
Congress beyond the exact point ruled by the Supreme Court in the cases to which 
I have referred; and the only thing we have done in the matter has been to confer 
upon the Interstate Commerce Commission the authority to remove the discrimi- 
nation when established in a proper proceeding before that body—an authority 
which it does not now have.” 

In response to an inquiry by Senator McKellar as to whether the effect of sec- 
tion 43 would be to abolish the railroad commissions of the various States so far as 
rate making is concerned, Senator Cummins replied: 


* Heartngs tefore Committee on Interstate and Foreign Commerce on H. R. 4378, 66th Cong., Ist sess. at 
p. 70 (1919), pages 70, 363, 1078, 1230, 1312, 1452-3, 2997. 

’ Hearings, pages 923, 1622, 2242-3, 2751 et seg. But cf. statement by Mr. Wimbish, Hearings, page 484 
to the effect that even the proposed language of section 13 of H. R. 4378 would not be sufficient to empower 
the I. C. C. to remove “revenue discrimination’’ by raising intrastate rates. 

8 58 Congressional Record 8317, November 11, 1919. 

*S. Rept. No. 304, 66th Cong., Ist sess. (1919). 

© Cf. inter alia, statement at pages 1452-3 House Hearings, to the effect that the words of the House bill 





“undue turden against interstate commerce’? marked the “extent of the enlargement over the old law 
{i. e. Shreveport].’’ With that phrase deleted, there would be no enlargement. 
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“We have not gone beyond the principle announced in the cases in the Supreme 
Court of the United States, and we have simply given to the commission the 
authority to remove the discrimination when established. As it is n w, all that 
can be done is for the commission to go forward from time to time and condemn 
and enjoin the State rates until they finally reach the level which, in the judgment 
of the commission, is no discrimination.” 

Senator Cummins then proceeded to read the section and Senatcr McKellar 
again interposed with a query as to whether this section did not rcb the State 
ccmmissions of power to set intrastate rates. Senator Cummins answered this as 
follows: 

‘But following the idea of the Senator from Tennessee [Mr. McKellar] a little 
further, this only gives to the Federal authority the right to inquire into a dis- 
crimination, an unjust, undue preference as against a locality or as against inter- 
state commerce. I fancy that four-fifths of the traffic which is intrastate traffic has 
no relation whatever to interstate commerce. If I ship a bushel of potatoes from 
my town to a town 50 miles distant, the rate upon those potatoes cannot affect 
interstate commerce It is a mere estimate, but I would say that is true of four- 
fifths of all freight shipments within a State, and therefore the State authorities 
are left with entire regulating power over those shipments.”’ 

‘his makes perfectly clear that all that section 43 of the Senate bill proposed 
was to prohibit persons and localities discrimination, notwithstanding the fact 
that the language used is ‘‘any undue, unreasonable, or unjust discrimination 
against interstate or foreign commerce.” 

Senator Cummins then pointed out (59 Congressional Record 143, col. 1, 2d full 
paragraph) that the House bill (H. R. 10453, containing the phrase ‘‘any undue 
burden upcen interstate or foreign commerce’’) did give the I. C. C. power to raise 
intrastate rates so that they would contribute their fair proportionate share 
Although he thought that Congress could constitutionally give the I. C. C. such 
power, Senator Cummins stated that the Senate bill (which contained the phrase, 
“any undue, unreasonable, or unjust discrimination against interstate or foreign 
commerce’’), did not give the I. C. C. power to raise intrastate rates to remove 
revenue discrimination. 

ihe Senator then gave a hypothetical case of revenue discrimination (59 Con- 
gressional Record 148, col. 1, pars. 3-5), and stated his opinion that eventually 
Congress might be compelled to give the I. C. C. jurisdiction to deal with such a 
case, although be emphasized that section 43 of 5. 3288 did not go that far 

As thus explained, 8. 3288 passed the Senate on December 20, 1919 

From the foregoing then, it is obvious that the House bill, by using the words, 
“undue burden’, was intended to give the I. C. C. jurisdiction to remove revenue 
discrimination; and that the Senate bill, by deleting ‘‘undue burden”’ and inserting 
therefor “undue discrimination’, was intended to withhold from the I. C. C 
such jurisdiction 

The conierence committee, whose function it was to compromise and resolve 
the differences between the two bills chose the language of the Senate bill, so that 
the bill, as finally enacted, speaks in terms of “undue discrimination”, and not in 
terms of ‘undue burden.” 

In spite of this clear-cut refusal of Congress to give the I. C. C. power to remove 
revenue discrimination caused by intrastate rates, the Commission less than a 
year aiter the passage of the act asserted that Congress, by using the words, 
‘undue discrimination” had given it power to remove revenue discrimination,'! 
and the Supreme Court, expressly ignoring the legislative history, accepted its 
interpretation. Railroad Commission of Wisconsin v. Chicago, Burlington & 
Ouincy Railroad (257 U.S. 563 (1922 


APPENDIX D. SUMMARY OF PRINCIPAL CouRT DECISIONS IN REVENUI 
DISCRIMINATION Cases UNDER SECTION 13 


Wisconsin Railroad Comm. v. Chicago, Burlington & Quincy R. R. Co. (257 U.S. 
563 (1921 

In Ex Parte 74, Increased Rates (58 I. C. C. 220), the Interstate Commerce 
Commission ordered increases in freight rates and passenger fares for the inter- 
state trafic of all interstate carriers. ‘I'}e Wisconsin Railroad Commission 
denied tlhe request of those carriers operating in Wisconsin for a corresponding 
intrastate passenger fare increase on tlhe sole ground that the proposed fares would 
exceed the permissible maximum set forth in a Wisconsin statute. ‘he carriers 
then requested and were granted the intrastate increase by the I, C. C. under 


59 1. C. C. 200 (1920); 591, C, C. 350 (1920); 59 1. C. C, 391 (1920). 
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Interstate Commerce Act, section 13 (4). On application of the carriers, the 
Wisconsin Commission was enjoined by the Federal District Court from inter- 
fering with the new fares. On appeal to the Supreme Court, held, order granting 
the injunction affirmed. 

The Court refused to consider the legislative history of section 13 (4) or the 
genesis of the phrase ‘unjust discrimination against interstate commerce”’ as an 
expression of art to connote Ciscrimination against persons and localities cases, 
notably in the Shrevepo t case (234 U.S. 342 (1914)), and the Minnesota Rate cases 
230 U.S. 352 Instead, it found a ‘‘dovetail’”’ relationship between this section 
and section 15a, the section authorizing the I. C. C. to set rates to enable the car- 
riers as a whole to earn sufficient income to meet costs of maintenance and to yield 
a fair return on all property devoted to transportation service, both interstate and 
intrastate. Therefore, it was held, intrastate rates must contribute a fair pro- 
portionate share of total revenue. Otherwise, interstate revenues would have to 
contribute, through higher rates, more than the share of revenue properly at- 
tributable to interstate traffic. But, said the Court, this interpretation does not 
give the I. C. C. general regulation of intrastate commerce. Action of the I. C. C 
should be directed only to a substantial disparity of rates which operates as a real 
discrimination against and obstruction to interstate commerce. 

Florida v. United States (282 U. 8S. 194 (1931) 

The Georgia Public Service Commission filed a complaint against the Atlantic 
Coast Line Railroad with the I. C. C. under section 13 alleging that interstate 
rates on logs were higher than rates within the State of Florida, that this resulted 
in discrimination against mills in Georgia in competition with mills in Florida, 
that the interstate rates were unreasonably high, and that these rates should be 
lowered to the Florida level. The Florida Commission intervened to defend the 
Florida rates. The I. C. (., after hearing, found the interstate rates reasonable, 
but it also found that discrimination did exist. In order to remedy this, the 
Florida intrastate rates were ordered raised to the interstate level. The Florida 
Commission sought an injunction to restrain enforcement of the I. C. C. order. 
The district court dismissed the bill and sustained the portion of the order relating 
to “revenue discrimination.” 

The Supreme Court reversed the decree, setting aside I. C. C. order for lack of 
findings 

\ppellants objected to the I. C. C. order raising intrastate rates as being 
beyond the scope of tne proceeding. In overruling this contention, the Court 
held that the Commission could exercise all of its power under the Interstate 
Commerce Act for the purpose of removing such discrimination as it found to 
exist. 

However, going on to consider the merits of the order, the Court held that the 
essential findings as to the particular traffic and revenue and the effect of the 
intrastate rates, both as existing and as prescribed, upon the income of the carrier, 


were lacking. Findings that the existing rates were not compensatory was not 
enough, said the Court, for the question in revenue discrimination cases is the 
relationship of rates to income. There must also be a finding, supported by 


evidence, that the increase in rates would result in augmented revenue, since the 
raising of rates might reduce instead of increase revenue. 
Florida v. United States (292 U.S. 1 (1933)) 

After the decision in the preceding case, the I. C. C. held a further hearing and 
concluded that the Florida intrastate rates should be raised to remove the revenue 
discrimination it found to exist. Meanwhile, the rule of ratemaking in section 
15a (2) had been revised by Congress in an amendment by the Emergency Trans- 
portation Act in 1933. On appeal to the Supreme Court for the second time, the 
I. C. C. order was sustained. 

The Court held, first, that the change in section 15 (a) did not affect the sub- 
stantive meaning of section 13 (4) as it had previously been interpreted by the 
Court. Secondly, the findings on which the order was based were sufficient. 
The intrastate rates were less than compensatory, and the conditions surround- 
ing the transportation of logs in Florida were not as favorable as those surround- 
ing the interstate movement of logs. Increased rates would not cause such a 
diversion of traffic as to destroy the prospective increase of revenues for which 
they were designed. 


United States v. Louisiana (290 U.S. 79 (1933) 


The Louisiana Public Service Commission refused to allow certain intrastate 
rates to be increased to the interstate level prescribed by the I. C. C. for all 
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carriers in the Fifteen Per Cent case (179 I. C. C. 215 (1931)). The carriers then 
were granted the intrastate increase by the I. C. C. under section 13 (4 lhe 
order was set aside by the District Court because I. C. C. did not find that each 
of the rates as increased would be just and reasonable. The Supreme Court 
reversed and held the order valid. 

In its opinion, the Court said that rates set under section 15 (4) must be 
reasonable. However, the same standard of reasonssbieness applies alike to 
section 15a and secticr 13. Hence, since the interstate rates had been found 
reasonable in the Fifleen Per Cent case, and since the rates in question were set 
at the interstate level, the requirement was met. It was not necessary for the 
I. C. C. to find each rate reasonable in a proceeding involving a large number of 
carriers, but reasonable latitude must be given for modification of particular 
rates found to be unreasonable. This was accomplished by inserting a ‘‘saving 
clause’ in the order, providing for a showing by the parties that a certain ra 
was unreasonable. 





Illinois Commerce Commission v. United States (292 U. 8. 474 (1934 

The I. C. C. prescribed interstate switching rates for the Chicago Switching 
District. The Illinois Commission refused to permit the intrastate rate to be 
similarly increased, whereupon the carriers applied to the [. C. C he increase 
was granted. The Supreme Court sustained the order against arguments 
directed mainly to the sufficiency of the evidence 

The appellants also contended that the findings were insufficient because 
interstate and intrastate property, revenues, and expenses were not separated 
and compared. The Court dismissed these objections because both classes of 
traffic were so bound together, so inextricably intermingled, that the operating 
conditions for both were substantially similar. In such a situation there was no 
need for a separation of the two. 





North Carolina v. United States (325 U.S. 507 (1945 

Following a flat percentage passenger fare increase allowed for all carriers» 
Ex Parte 148 (248 [. C. C. 545 (1942)), North Carolina carriers petitioned that 
State’s Commission for the same increase for their intrastate fares. The request 
was granted to all but four railroads. These four carriers then applied for and 
received from the I. C. C. the increase under section 13 (4), Upon appeal to 
the Supreme Court, the I. C. C. order was set aside in a 5—4 decision. 

In its opinion, by Black, J., the Court held that the mere existence of a dis- 
parity between a reasonable interstate rate and the intrastate rate did not war- 
rant the Commission in prescribing intrastate rates. Furthermore, the Court 
held that the Commission erred in not making a finding as to what contribution 
from intrastate traffic would constitute a fair proportion of the railroad’s total 
income. 


Illinois v. United States (101 F. Supp. 36 (N. D. Tl. 1951)), aff’'d without opinion 
(342 U. 8. 930 (1952)) 


The Illinois Central Railroad, an interstate carrier, operated a branch line in 


the Chicago area for suburban and commutation service. The traffie on this 
branch was entirely intrastate, and was operated at a deficit. The railroad filed 
a petition with the I. C. C. alleging discrimination under section 13 (4) and 


shortly thereafter filed a tariff of increased fares with the Illinois Commere 
Commission, which was suspended pending a hearing. Hearing date was set 
and exaniners from both Commissions took evidence simultaneousl\ The 
Illinois Commission found the proposed fares were not just and reasonable and 
accordingly canceled the tariff. The railroad appealed the order in the Illinois 
courts. While this appeal was pending, the I. C. C. issued an order authorizing 
an increase in fares. The Illinois Commission sought an injunction against the 
enforcement of the I. C. C. order, which was denied by the district court The 
decre : of the district court was affirmed, without opinion, by the Supreme Court. 
In a vague and discursive opinion, the district court held that the appeal pending 
in the Illinois courts did not affect the power of the I. C. C. to issue an order under 
section 13 (4). No question of comity was involved, said the Court, because the 
I. C. C. has power under section 13 regardless of whether it is the State law or 
merely the administration of the State law that prejudices interstate commerce. 
The findings of the I. C. C. were held sufficient to support the conclusion that 
discrimination existed. These findings included (1) that the commutation service 
was operated at a deficit, (2) that the fares set would not be higher than other 
commutation fares in the area, and (3) that the new fares would result in a return 
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of 3.2 percent (the overall operations of the railroad, including freight, made a 
return of 3.25 percent). 

The case was a departure from prior section 13 revenue discrimination cases 
in that no comparisons were made between comparable interstate and intrastate 
commutation traffic. In other cases, the carrier had both intrastate and inter- 
state traffic of the same type, using the same trains and facilities and the standard 
of reasonableness had been set by the prescribed interstate rate. 

King v. United States (344 U. 8. 254 (1952)) 

Interstate freight rates had been gradually increased in a series of I. C. C., 
general rate hearings. Corresponding Florida intrastate rate increases had been 
allowed by the Florida Commission, except for the last of the series. When this 
was denied, the I. C. C. ordered the increase under section 13 (4). The Florida 
Commission appealed to the Supreme Court, arguing that intrastate freight rates 
were profitable under the lower rate. Since there was an overall passenger deficit, 
the appellant contended that the intrastate freight was being forced to support 
interstate passenger losses. The I. C. C. order was sustained by a 6-3 majority. 

The majority held that intrastate freight revenues should contribute the same 
proportionate share as interstate freight revenues, since the contribution (or in 
this instance, deficit) from interstate and intrastate passenger traffic was the same. 
Since freight revenues, under the present policies of the I. C. C., have been bearing 
the burden of passenger losses on a national basis, it is proper that intrastate 
freight operations should contribute to the lessening of the passenger deficit. 

Black, J., dissented upon the grounds that the facts found were inadequate to 
support the order. Douglas, !., with Vinson, C. J., concurring, dissented for the 
reason that the profitable intrastate freight rates did not obstruct the flow of 
commerce in any manner. The dissenting Justices argued that an adequate 
return should be determined by reference to the cost of intrastate operations and 
the investment in intrastate business before discrimination can be shown. 


Mr. Cariyie. Mr. Chairman? 

Mr. Hinsuaw. Do you mind clearing this up, since we are on it? 

Mr. Cartyue. No; that is all right. 

Mr. Harris. This is all within the State of New York? 

Mr. Wausn. Yes, sir. The bill only applies to a railroad which is 
all within a single State. 

Mr. Harris. What do you mean by derives less than 5 percent of 
its passenger revenues by the transportation of passengers in interstate 
commerce? 

Mr. Watsu. Although the Long Island Rail Road cannot carry 
out of a State, it can sell you a ticket which will give you a right to 
ride on the Long Island into New York City and from New York 
City to New York or some other point over to New Jersey. 

In other words, the Long Island Rail Road can sell you a ticket 
which gives you a right to ride in a sort of continuous ride between 
two States. That is the reason it is an interstate carrier. It also 
carries freight which originates outside of the State, comes into 
New York on one of our trunk railroads, the Pennsylvania, Central, 
ort New Haven, and is then distributed by the Long Island to the 
various villages on Long Island. And because of that very small 
interstate traffic, which flows over it, it is technically an interstate 
railroad. The sole purpose of this legislation is to say ‘“‘Well, let’s 
look at the reality of things.”’ 

Although technically it is an interstate railroad, and although 
constitutionally this Congress could give the Federal agency complete 
jurisdiction over all aspects of this railroad, we simply urge that 
Congress withhold that power, and that it let the States operate it as 
part of their police power, because although there is a technical, 
theoretical, national interest, this road has, in reality, no national 
significance. 











LONG ISLAND RAIL ROAD (INTRASTATE PASSENGER FARES) 33 

Mr. Cartyte. Are you positive that only these three railroads that 
you have mentioned would be subject to this new legislation? 

Mr. Watsu. Yes, sir; we are. And I will tell you the source of my 
information. My own staff, and also the special counsel for the county 
of Nassau have both independently checked with the Interstate 
Commerce Commission. The information which they receive is that 
only these three railroads would be affected. 

Mr. Caryie. What position have the other two railroads taken? 

Mr. Watsu. The other two railroads, we have not discussed the 
matter with them, and so far as we know they have no interest. | 
don’t think the Interstate Commerce Commission has ever entertained 
any proceeding as to the fares of either of them. It could not be. 1 
mean, the 9-mile road in Colorado which simply takes people up and 
down the mountain, I can’t believe they would ever take the time of 
the staff of the Interstate Commerce Commission and the Commission 
here in Washington to fix those fares. The same is true of the Fonda, 
Johnstown & Gloversville Railroad which operates in our State pri- 
marily as a busline—-99.9 percent of its passenger traffic is by bus, 
rather than railroad, today. 

As you notice, the map of the road is not only entirely within the 
State of New York, but the road is entirely on Long Island, except for 
a 4-mile connection which it rents to connect it with the Pennsylvania 
terminal in Manhattan. It is not a link between big termini, it is not 
a link between trunk railroads. It is nothing but a commuter facility. 

Exhibit B which is attached to the chairman’s statement right under 
the map shows you the tremendous portion of its revenue which comes 
from passenger revenue. It is unlike any other railroad. Over 75 
percent of its revenue comes from passenger revenue whereas its 
closest competitor is the New Haven Railroad which has less than 
50 percent, just slightly over 40 percent of its revenue from that 
source. When you look at our passenger revenue, you will see _ 
99.2 percent of it is intrastate. I think it is less than $20,000 a ye: 
that they derive from interstate passenger revenue. And even bre ne 
ing down further our passenger revenues as is shown in the third set 
of tables at the bottom, you will see that almost half of it is daily 
commuters, people who go back and forth day after day on this 
railroad, who spend approximately 2 hours a day on it, 5 days a 
week, every week of their lives. 

The only issue here seems to be whether this road can properly 
and reasonably be left to the same regulation which an intrastate 
carrier receives. Incidentally, there is one more point I would like 
to make. The bill only applies to passenger fares. It does not apply 
to freight rates in any way whatsoever. All we say is that the inter- 
state passenger traffic of this road is so infinitesimal that it is unreal- 
istic to believe that is a responsibility of the Interstate Commerce 
Commission. 

Mr. Cartyte. Let me ask you this: I gather from your evidence, 
from your statements, that you are convinced that this railroad in 
New York could make more progress under the supervision of your 
State commission. 

Mr. Wausu. Yes, sir. 

Mr. Cartyte. Have you appealed to the Interstate Commerce 
Commission to assist you in the way that you think you need assist- 
ance in order to make this improvement? 
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Mr. Watsu. Well, it is sort of the other way around. At the 
present time there is a proceeding before the Interstate Commerce 
Commission which has in a sense precipitated this bill, by which the 
Pennsylvania has asked that Commission to increase the passenger 
fares of this railroad 25 percent. We have opposed the application 
on the ground that ao Interstate Commerce Commission has no 
jurisdiction to interfere with the fares which have been fixed with 
the approval of our commission. So it is not so much a matter, at 
the present time, of cooperative work between the 2 agencies as 
litigation between the 2 of us, as to our respective responsibilities. 

The whole theory of our bill is that it is utterly wasteful to burden 
the Interstate Commerce Commission with this fare responsibility, 
that it simply means that their staff duplicates the gathering of facts 
which our staff gathers on a day-to-day basis. There is no way in 
which we see they can help us. It is not as though they had any 
measure of greater expertness. With the greatest modesty, we do 
have on our staff engineers and accountants who have been recognized 
as outstanding in this field. Our commission is one of the oldest 
regulatory commissions. I guess it is second only to the Interstate 
Commerce Commission. 

Mr. Cartyte. You must admit, though, that it is unusual to 
recognize a situation in which a Federal agency would retain control 
over the freight and a State agency over the passenger rates. 

Mr. WausH. I would question the word ‘unusual.’ There has 
to be a division somewhere, and we say a more logical division is 
between freight and passenger than between intrastate passenger 
fares where there really is no division 

You see, if there were a clean-cut division under the present law, 
we would feel a lot more happly about it, but there is not. The ques- 
tion of when the Interstate Commerce Commission does have juris- 
diction, when it does not, is a most cloudy, difficult thing to determine. 
It arises when there is proof in the record that our State fares discrimi- 
nate against interstate commerce. 

Now, what that word means has been a battleground for over a 
quarter of a century. To have this railroad subject to uncertainty 
and to the litigation regarding that subject, when the interest of 
interstate commerce is so timely, is what we believe wasteful, unneces- 
sary, and really defeats the public interest. If there is any aspect of 
your question which I have not cleared up, I would like to rephrase 
my answer. 

Mr. Caruy.z. I believe I understand you. 

Mr. Hinsuaw. May I ask one question along the line of Mr. 
Carlyle’s? Would it be the purpose of the New York State Commis- 
sion in obtaining exclusive jurisdiction over the regulation of passenger 
fares to raise or lower the rates? 

Mr. Wausu. What we would do would depend entirely upon what 
the needs of the railroad are at the time. 

Mr. Hrnsnaw. Just right along that point, the railroad went into 
bankruptcy, so it must need higher rates. 

Mr. Wausu. No, sir; that may not be the answer. We are getting 
off into the merits of the bankruptcy. But it simply points up the 
unusual nature of that railroad. Every other big railroad, every other 
class railroad in the country has this big backlog of freight business, 
to which they look as their principal source of revenue, which carries 
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a losing passenger business. The Long Island Rail Road just does not 
have that kind of freight business. It has a small amount of freight 
business. The amount it has all goes one way. It comes into the 
State. Very little of that freight originates on Long Island. 

As a freight system, all the Long Island Rail Road is one big 
freight yard. It picks up freight which comes in from the big trunk 
railroads and distributes it to sidings along its roads, in the little 
villages on Long Island. That is all it does. It has to get its bread 
and butter from. passenger service. And to get bread and butter from 
passenger service in competition with buslines, it has to make that 
service attractive. If higher fares will give the solution, this railroad 
will get higher fares. But it also has to give improved service which 
makes the people willing to pay those higher fares. Raising fares 
which result in a decrease in revenue is of no help to the railroad. In 
our State we have that problem. We have a bus company upstate 
where the last fare increase resulted in less revenue than they had 
under the old fare structure, because you get competing forms of 
transportation. 

People would form car pools and such as that to get to work. So the 
Long Island’s problem cannot be disposed of by the application of any 
simple formula. It is one of the most difficult, vexing problems that 
could be submitted to a regulatory commission. What we ask is to 
have you use all the pieces of this problem, insofar as they relate to 
service, safety, and fares, and let us see what we can do. 

As it is now, we are responsible for service, but this divided responsi- 
bility as to fares is there. 

We have, incidentally, just so there would be no misunderstanding, 
since World War II increased their commutation fares 89 percent. 
We have given every increase in commutation fares that the man- 
agement of this road has asked for. We have increased their basic 
passenger fares 54 percent. Governor Dewey has obtained from the 
Legislature of the State of New York legislation which will give 
sweeping tax relief to anyone who will put new money into this rail- 
road, which will give relief from regulation, which will give every- 
thing that can make this railroad attractive to someone who would 
invest in it. But we are having our troubles finding an investor, 
and you can see why. We say let us have all of the pieces of this 
problem. ‘This is of no national significance whatever. Here you 
have a State administration which is doing everything possible to 
rehabilitate this road. We, as the regulatory commission of that 
administration would like to have centered in us the tools with which 
to do the work. 

If we are going to be solely responsible for fares, then we know 
exactly where we stand. But if we are to give a fair increase as we 
did in May 1952, which was our last increase, and have the Pennsyl- 
vania then come down here to Washington in September 1952, and 
ask for 25 percent more from another agency, we do not know where 
we br Then you have the question of whose policy as to fares 
and service is going to control. What the Interstate Commerce 
Commission is going to do with this application I don’t know. It has 
been pending now nearly a year. But if the Interstate Commerce 
Commission does fix these fares, by its order, then you have a real 
serious question as to whether we can ever control them again. 
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Can a State agency tamper with Interstate Commerce Commis- 
sion’s fares? If the Interstate Commerce Commission is going to 
have exclusive control over these fares, you have this absurd situa- 
tion where we are responsible for service but we have nothing to say 
about the revenue which makes service possible. 

We can order this and order that, and then they have to come to 
the Interstate Commerce Commission to get revenue to pay for it. 

The Interstate Commerce Commission can say ‘‘We don’t know 
whether we agree with the public service commission on that or not.”’ 
You get this bickering back and forth between two agencies, with the 
railroad playing one off against the other, and the public who should 
be protected left without protection at all, because of overlapping 
jurisdiction, instead of good, clean, single responsibility which you 
would want if you were setting up a private company of your own, or 
any other kind of corporation. 

That is all this bill amounts to. We are not now trying to get into 
the question of competing State and Federal responsibilities for the 
fares on these big trunkline railroads. We say it is just fantastic to 
treat the Long Island Rail Road as though it were a trunkline railroad, 
because it is not. It is nothing more than a commuter facility that 
serves the people in a very limited area of the State of New York. 

Mr. Hinsnaw. Mr. Klein would like to ask a question. 

Mr. Kuern. I am sorry I came in late, Mr. Walsh. I have some 
slight familiarity with the Long Island Rail Road. Many of my 
constituents use it. I would like to ask you if this bill were passed, 
this is the $64 question, would the people that use that, the people of 
Long Island and New York City, get better service, and would the 
fares be less? 

Mr. Wausu. That, of course, is not a single question. 

Mr. Kuen. You break it up, then. 

Mr. Wausu. Whether you can give better service for less fares, I 
don’t know. 

Mr. Kuern. They are separate questions. You know that the 
service has not been too good. 

Mr. Watsu. The service has been inferior to every other form of 
commutation into the city of New York. The people of Long Island 
know that the people riding on the New Haven are coming in there 
with clean, streamlined air-conditioned trains. They know that the 
people coming in on the New York Central are coming in with clean 
trains. As a matter of fact, we made a smear test to see, to compare 
the dirt. The dirt on the Long Island is in a class by itself. You 
can get dirtier moving a few inches on parts of those cars than you 

can by sliding all the way the full length on the car of the New Haven 

and New York Central. We know that the Long Island has the 
oldest cars of any commuting railroads. Most of them are over 40 
years old. We know that the Long Island has an irregular class 
repair program, that instead of going through their cars every 6 
years, they have let it drag, for one reason or another, probably a 
good reason. We know those cars have not been kept up to snuff. 
We know it has more breakdowns in service than the other commuting 
roads. 

The people are getting a raw deal. They are not getting a good 
railroad. We feel that the fact that this road has been in reorganiza- 
tion since 1949 is contributing to it, because what you have in there 
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is a hand-to-mouth situation. The man who is running this road is 
not necessarily running it for the future. I mean, he has a tem- 
porary problem to meet. 

Mr. Kuer. I don’t want to take too much time, but would the 
passage of this legsilation help that condition? 

Mr. Wausu. Yes, sir; it would we think. Speaking frankly, we 
think the Pennsylvania has been delaying this reorganization pro- 
ceeding. The State of New York has tried to expedite it. We 
created a Long Island Transit Authority to go into that, and if we 
cannot find any private capital for the roads, the Long Island Transit 
Authority was authorized to buy this road and run it as a tax-exempt 
enterprise until it could get it back into private hands, 

Their plan has been destroyed by the action of the trustee. We are 
getting off into a different problem, perhaps. A trustee sold a branch 
of the line. The former trustee, General Draper, arranged for the sale 
of a branch of that line to get money into the till to rehabilitate the 
road. General Draper went off into national service, and we had a 
new trustee come along, William Dwyer, who has taken the proceeds 
of that to pay to the city of New York, to improve the position of 
Pennsylvania, as a creditor and stockholder, leaving the people without 
any money to rehabilitate the road. 

Mr. Kier. Did you not have jurisdiction over that? 

Mr. Wausu. No, sir; we don’t. The Interstate Commerce Com- 
mission is formulating the plan for rehabilitation, and it isin the court. 
That is the purpose of the other bill. 

Mr. Kier. If the bill were passed, what would the Long Island or 
the receiver have had todo? Would he have gone to your commission 
and would you have then said do this, and do that, and he would not 
have had to go to Washington. Is that your point? 

Mr. Wausu. If this bill were passed, and if the bill that is pending 
before the Judiciary Committee were pissed, the trustee, the Pennsyl- 
vania, the Long Island, and everybody else, would know they had one 
agency to deal with. But you can’t run to Washington for one thing, 
and when you can’t get it in Washington, come back to New York; 
and you can’t come to New York for one thing and if you don’t get it, 
go to Wash.ngton. 

Mr. Kiem. Do you both have equal jurisdiction over the road? 

Mr. Wausu. No, sir. It is very difficult to define the lines of 
jurisdiction. The ICC has jurisdiction over the reorganization plan. 
We are out of that completely. If the other bill passes, the reorgani- 
zation of the Long Island would be treated like every other intrastate 
utility. It would come under chapter 10 instead of section 77. The 
plan would be formulated in the Federal court, not half in the court 
and half down here in Washington. 

In the end, it would require the approval of the State commission, 
as is the case with every other intrastate utility. The people, the 
stockholders, the creditors, everybody, would do their fighting in 
Brooklyn and Manhattan, and on Long Island. They wouldn’t do 
half of it down here in Washington one week and then back in Brooklyn 
the next. 

Mr. Kern. If the road were not in reorganization, what is the dual 
jurisdiction? What is the similar jurisdiction which you have which 
the ICCC has. Is it only on rates? 
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Mr. Watsu. We only have this foggy problem on rates and fares. 
I don’t remember how much of this earlier discussion you heard. 
Under the existing law, the primary jurisdiction as to fares and rates 
is in the State commission. But if the Interstate Commerce Commis- 
sion concludes that the rates fixed by the State commission or filed by 
the railroad with the State commission discriminate against interstate 
commerce, and we don’t know exactly what those words mean, but 
that is the test, discriminate against interstate commerce, the Inter- 
state Commerce Commission can fix the fares and rates to remove 
that. 

Mr. Kiern. Have you ever had a case where you agreed to a rate 
and then they went to the ICC and got a different rate? 

Mr. Watsu. Never for 50 years until last September, after we raised 
their fares 50 percent, the Pennsylvania came down here to Washing- 
ton without coming to us, without first giving us a chance to pass on it, 
they came to Washington to get 25 percent more. 

Mr. Kier. In other words, they said what you gave them was 
not enough? 

Mr. Watsx. Was not enough, even though we gave them every- 
thing the trustee asked for. 

Mr. Kuern. If this legislation were enacted, you would have sole 
jurisdiction? 

Mr. Wausu. Over those intrastate passenger fares. 

Mr. Kuiern. Would it take anything away from the ICC other 
than jurisdiction over those fares? 

Mr. Wausu. No, sir. In other words, we have shaved this as 
narrowly as we can. In other words, all we do is get rid of this 
foggy division as to intrastate passenger fares. Whatever else may 
follow we can leave to a time when we have ample time for discussion. 

Mr. Kier. This may seem ridiculous, but does anybody have the 

right to appeal to the ICC from a decision of the Public Service 
Commission in New York which fixes a rate where they think it is 
too high and they think it should be cut down? 

Mr. Wausu. They could appeal 

Mr. Kier. The road, you know, would not appeal. But I am 
wondering can anybody go there. 

Mr. Watsu. Somebody else can appeal if they thought it was 
discriminatory. For instance, just to take a freight rate between 
Riverhead and New York. The people of Riverhead claim that it 
was fixed so high that it charged them more to carry their freight 
than, say, from New Haven to New York. Then they could come 
down here and ask the Interstate Commerce Commission to remove 
that discrimination. 

Mr. Kuer. If this were enacted, an appeal could be made to the 
courts, could it not, if you fixed the fare at a rate higher than what 
the people felt it was worth? 

Mr. Waxsu. If this bill were passed, it would be like every other 
utility, gas, electric, water, telephone. and everything else. If our 
fares are unreasonable for any reason, if they are too high, if they are 
too low, if they discriminate between places and persons, there is an 
absolute right to appeal to the State court and have them set aside. 

Mr. Kuern. By either the road or the people who use them 

Mr. Watsu. By the road or the customer. 

Mr. Kier. That is all, Mr. Chairman. 
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Mr. Hinsuaw. May I ask on that point this question: You men- 
tioned about the improved services of the New York Central and 
New Haven, and how much better it is. Do you have jurisdiction 
over that service, exclusive of the Interstate Commerce Commission? 

Mr. Watusu. No, sir. We have only jurisdiction to fix their intra- 
state fares and we are not in any way trying to challenge the power of 
the Interstate Commerce Commission there. Those railroads are 
different from the Long Island, of course. 

Even the New Haven has nearly 60 percent of its revenue from 
freight. Of course, the New York Central has a tremendous per- 
centage of its revenue from freight. This is not a situation where the 
passenger service is an appendage to freight. Here we have to make 
this passenger service go and we think it cannot be regulated as the 
tail of a dog. I appreciate all the time that you have let me have, 
and | think I can summarize our position very quickly. 

Mr. Cartyite. May I ask a question, Mr. Chairman? 

Mr. HinsHaw. Just a moment. He has submitted or presented, 
at least, a brief which involves both H. R. 5600 and 5601, which is the 
predecessor bill to 6454. 

Is it your hope that this may be made a part of the record? 

Mr. Wausu. Yes, Mr. Chairman, I would very much appreciate it 
if you would accept it. It contains the background of both bills and 
it gives in its appendixes the full background of the Long Island 
insofar as we have been able to get it together for you. 

Mr. Hinsuaw. I think this should be a part of the record as it is 
quite factual and historical as well. Therefore, we will include it in 
the record after the remarks that were included before, of Mr. 
Benjamin F. Feinberg. 

Mr. Wausx. Thank you, Mr. Chairman. That will be in support 
of H. R. 6454 now, rather than 5601. 

Mr. Kuirrn. May I take 1 second, Mr. Chairman? 

What is the difference between the two bills? 

Mr. Watsu. The first bill had a broader effect. It would have 
required a railroad to come before the State commission in every 
case before it came to Washington to get an increase in intrastate 
fares. The Interstate Commerce Commission said, ‘‘We object to 
that part. If it is limited to the second proviso which simply takes 
out the Long Island, we have no objection.” 

Mr. Kier. It simply takes you out from jurisdiction of the ICC? 

Mr. Wausu. Yes, sir; and only affects the Long Island and these 
other two tiny railroads. 

Mr. Hinsnaw. Mr. Carrigg had a question. 

Mr. Carriec. Mr. Walsh, is it true that the greatest complaint 
against the Long Island Rail Road is because of its services at the 
present time? 

Mr. Wausu. Yes; I think that is probably true. 

Mr. Carriee. And is it true that the New York State, or your 
department, has control over the services? 

Mr. Wausu. We have control of the service in that we can tech- 
nically order improvements. But as we all know, as a realistic matter, 
you have to have control over revenues if you are going to do anything 
with services. 

Mr. Carriec. But you have not done anything as regards services 
yet, have you? 
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Mr. Watsu. No; but we hope that if we do get revenue and service 
centralized in one agency, and also an ability to help move along this 
reorganization plan, and we get a management in this railroad that is 
going to stay there, and who feels that it is its own, and wants to im- 
prove itself, then we think we can do something as a practical matter 
for service. We have done a great deal on service. 

Mr. Carriaa. If H. R. 6454 were to become a law, do you feel that 
the rights of any of the creditors of the Long Island Rail Road would 
be impaired? 

Mr. Watsu. No; I don’t see how they would. It has no effect 
upon the rights of those creditors at all. In other words, a creditor 
has no right to pick the agency which fixes the fares of a railroad he 
lends money to. What he has a right to is the fair dealing by the 
agency that has that job. But he doesn’t have a right to choose who is 
going to fix those fares because he is a creditor of the railroad. 

Mr. Kuern. May I just add this one point. I would hope, Mr. 
Walsh, that if this bill were passed, it would result in better service 
to the people but not in higher fares. I just want to contradict you, 
if you made the statement that the fares were satisfactory. I have 
heard many, many complaints that the fares on the Long Island Rail 
Road are too high. You will hear that complaint about almost any 
kind of fare. There will be some people who will say that anything is 
too high. 

Mr. Wats. You will hear that complaint about almost any kind of 
fare. There will be some people who will say that anything is too 
high. 

Mr. Kuer. Very likely. But on the other hand I think the people 
would be willing to pay those higher rates if they got the service 
which they do not get at the present. 

Mr. Wausu. Incidentally, we have here the chief executive of the 
county of Nassau and the county attorney of Suffolk County. They 
are municipalities vitally affected by these roads, and they have not 
come in and complained that fares were high just because they were 
high. They say ‘‘Give us service and our people are going to pay a 
reasonable fare.”’ 

They have not even tried to get their back taxes out of the railroad. 
They say ‘We will take our time on the tax money if you will just 
rehabilitate that road and give us decent service.” 

But instead of that, the present trustee—well, it seems to be simply 
a matter of bookkeeping. All he is interested in is improving the 
situation as a principal creditor of that road. 

Mr. Kier. That is true, and we have shown by the New York 
City transit system, too, that the mere raising of fares does not 
increase the business of the road. You have to give the people more 
than that, otherwise you are going to lose the business. They want 
to get what they pay for. 

Mr. Watsu. That is right, sir. 

Mr. Hrinsnaw. Mr. Beamer. 

Mr. Beamer. Mr. Walsh, you said that the Long Island Rail Road 
was in receivership. When was that? 

Mr. Watusu. March 1949. 

Mr. Beamer. By the courts of New York? 

Mr. Wausn. By the court of the eastern district of New York. 
Mr. Beamer. They have appointed a receiver? 
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Mr. Watsu. Three sets of trustees. 

Mr. Beamer. Different ones than the present one? 

Mr. Watsn. Yes. 

Mr. Beamer. I am wondering whether or not the present trustee 
wr trustees will be testifving and giving their attitude. 

Mr. Watsn. I don’t know, sir. I don’t know what his attitude 
would be. In the section 13 proceeding he has, which Pennsylvania 
started for increased fares. The trustee has taken a noncommittal 
position. In other words, he has put the Pennsylvania to its proof, 
but has not disputed its claims. 

Mr. HinsHaw. Since it has been in operation under receivership 
for these number of vears, certainly the trustee or receiver would have 
some definite opinions and ideas and information; would he not? 

Mr. Watsu. I should think he would. This trustee has been there 
a year and a quarter. The former trustee, General Draper, inciden- 
tally, is away from the city. I think we have had 2 days’ notice of the 
hearing, and I have not been able to get him for you. I could get a 
statement from his counsel for you tomorrow, if you would like that, 
on any particulars on that. 

Mr. Hinsnaw. I think it would be interesting. I know we have 
taken the time from other witnesses, but you have stated that the 
ICC was planning some hearings in the immediate future. Do you 
know when that has been set? 

Mr. Watusu. They have completed their hearings on the section 13 
case, and briefs are due July 30. In other words, the hearings on the 
fare proceedings have been completed. 

Mr. Hrnsuaw. I thought there was something set up for later in 
the fall or early next fall. 

Mr. Watsu. No, sir. There are hearings on reorganization plans, 
which have gone over until the fall. 

Mr. Hinsuaw. Perhaps that was it. On the reorganization plan. 
Suppose a favorable reorganization plan were reported this fall, would 
that affect your attitude presently? 

Mr. Wausu. Conceivably it might, but it is an unrealistic position, 
because at the present time there is really no plan before the Inter- 
state Commerce Commission. There were two but the Long Island 
Transit Authority had to withdraw its plan because the trustee has 
spent the money which they counted on. 

Mr. Hinsuaw. You have been frank in saying that you have no 
plan at the present time even if this bill were passed. I am wondering 
if it might be easier for both of you if some plan were presented by the 
reorganization proposal whenever it would be coming. It might be 
better for both groups, or do you think it would be? 

Mr. Watsu. No, sir. The question is, Is somebody going to 
stand over the parties and get a plan together, or are they not? 

Mr. Hinsuaw. Who would that somebody be? 

Mr. Watusu. We suggest that the New York agency has a more 
vital interest in this than the Interstate Commerce Commission or 
any others. 

Mr. Hinsnaw. Would that be the Long Island Transit Authority? 

Mr. Wausu. No, what they would be would be conceivably the 
management of the new company or a promoter trying to interest 
private capital. But they are in no sense a regulatory agency. 

Mr. Hinsnaw. Is that a New York agency? 
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Mr. Wats. A New York agency but not a regulatory one. 

Mr. Hinsnaw. Under the authority of the State of New York? 

Mr. Wausu. That is correct, created under the authority of New 
York about 3 years ago, 1951. 

Mr. Hinsnaw. Mr. Walsh, in 1951 a predecessor of Mr. Derounian 
representing Nassau County, Mr. Leonard W. Hall, introduced a bill 
in the 82d Congress, Ist session, known as H. R. 1048. That bill, 
in effect, removed from the jurisdiction of the Interstate Com- 
merce Commission all of the matters related to the railroad. 

Mr. Watsu. Yes, sir. 

Mr. Hinsnaw. You have, I presume, changed your outlook and 
viewpoint and procedure since that time, have you? 

Mr. Wasa. Mr. Chairman, I don’t think that bill was sponsored 
by our Commission. Incidentally, I was not counsel at that time. I 
don’t know whether these views re present a change. I rather doubt it. 
But what we have done is to narrow our target as far as we could. 
This bill is not inconsistent with Mr. Hall’s bill, except that it is what 
you might call a very narrow part of it. 

Mr. Hinsuaw. I am wondering perhaps why you do not support 
the complete removal of the Long Island Rail Road from the Inter- 
state Commerce Commission’s jurisdic tion. 

Mr. Wausu. One reason, sir, is that we would like to get as quick 
action as we could, and we thought that by keeping our target small 
we might get prompter action. The problem of the Interstate Com- 
merce Commission’s regulation of securities, we have thought about 
it. Logically, many of these arguments which I have made could be 
made that that section should also be amended. But it is not pressing 
now. There is no reason why we should bother you for that in the 
last week of this session. But the fare case, the fare problem, and 
the reorganization problem are pressing. If we want to get this road 
back as going proposition with a long-range plan this fall, we do need 
immediate action. That is all we are asking for now. 

Mr. Hinsuaw. Has a bill similar to H. R. 6454 or its predecessor, 
5601, been introduced in the Senate? 

Mr. Wausu. I think Senator Ives has either put it in or said that 
he would. In other words, it is ready for introduction. 

Mr. HrnsHaw. But no action has been taken on it? 

Mr. Wausu. No action has been taken. Incidentally, the reason 
for that is that I wanted to talk to Senator Ives about it. He was in 
Europe when the bill was introduced by Congressman Derounian and 
we did not want to do anything until he returned. 

Mr. HinsHaw. You leave open, I take it, by this bill, the question 
of property or loss to the principal stockholders. 

Mr. Wausu. Itis not really left open. Assume this bill is approved. 
Whether it is approved or not, we cannot fix fares which confiscate 
private property. The courts of the State of New York have broad 
powers of review, and under the law we have to fix fares which are 
constitutional, and which conform with the statutory standard which 
we work under of just and reasonable. As soon as we are arbitrary in 
the least we are subject to reversal by the courts. All I say is that 
it is not just a matter of increasing fares indefinitely, until the profit 
and loss statement turns black. What you have to do is combine 
fare changes with service improvement. Whatever is necessary to 
make that service attractive is something which must be given. It 
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is not just a one-way street of giving indefinite fare increases which 
do not show up in the rehabilitation of the railroad, if the railroad is 
going to continue to operate outdated cars, and give dirty service. 
And if we continue to increase fares beyond the point we have already 
done it—here is almost a hundred percent increase since World War 
I1—we are just going to drive the people who use that road into car 
pools and into buslines. That is the very difficult problem that we 
deal with here. The freight traffic is not increasing. The freight 
traffic is stagnant and it has decreased substantially since World 
War Il. So we cannot count on freight. The competition of the 
truck in doing the kind of work the Long Island does is just tough to 
meet, because, as I said before, all the Long Island does is distribute 
freight from the yards of these big trunkline railroads. A truck can 
do that more conveniently in most cases than the Long Island can. 
All you get is fuel oil and coal and a few products like that, which 
are delivered on sidings. 

Mr. Harris. What is it that you cannot do now that you could do 
if you had this bill passed? 

Mr. Wausu. We could sit down and talk turkey with the manage- 
ment of the line and say, ‘“‘What is vour plan for the rehabilitation of 
this road and what do you need in the way of fares to do it?” 

Now we have no way. 

Mr. Harris. You cannot do that now? 

Mr. Wausu. No, sir. 

Mr. Harris. What is to prevent it? 

Mr. Wausu. Because the minute you talk rehabilitation, he will 
start to talk fares. We know we do not have control of the fare 
situation. 

We know that the Pennsylvania has a proceeding on now. If we 
tried to talk with the trustee of this road now about passenger fares, 
we know that we are talking idle words because the proceeding which 
will perhaps determine those passenger fares is now pending before 
the Interstate Commerce Commission in Washington. 

Mr. Harris. As I understand, you oppose the proceedings before 
the ICC in Washington as being too high? 

Mr. Wats. No; we do not oppose it as being too high. We oppose 
it because they have no jurisdiction. We have taken no position 
whatever on the merits of this fare increase. We have preserved our 
position as utterly unbiased on that subject. What we don’t know 
is whether the Interstate Commerce Commission will act or not. And 
even if they act, in whichever way they act, we can guarantee 1 year’s 
uncertainty as this thing is litigated out in the courts. If perhaps this 
were the New York Central or some big trunkline railroad where there 
was a real national interest, we ought to go through with this litiga- 
tion and settle the question once and for all. But what we have is 
the Long Island Rail Road which is of no national significance. Why 
should that thing be dragged through the courts for a year, when we 
can get a quick, clean solution by statute, which will not upset the 
pattern of regulation of the national roads one bit, and let us get down 
to work and let’s put these pieces together and see what we can build 
in the way of a railroad. 

Mr. Harris. The ICC contends here that there will be an upset of 
the national pattern? 
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Mr. Watsu. As I understand it, sir, as the bill is now amended, 
the ICC has no objection to its approval. Their objection was directed 
to the other provision which we have eliminated by our amendment of 
this bill. All we have left here is the old second proviso. The ICC 
has expressed no objection whatever to eliminating the Long Island 
from their jurisdiction. They were worried about matters which 
conceivably would affect the big trunkline railroad. On page 3 of 
the letter of Chairman Aldridge of the ICC, he writes this way: 

Under the second proviso 
which is all that is left 
the bill would add to section 13.4, we would be deprived of jurisdiction to decide 
the proceeding since the Long Island and perhaps a very small number of other 
roads would fall within the description contained therein. Although we do not 
favor deciding cases by legislation, we would have no serious objection to the bill, 
were that its only effect. 

Mr. Kier. And that is 6454, which embodies just the one they do 
not object to? 

Mr. Wausu. That is right, sir. That is all that is left. Ordinarily 
perhaps you should not decide litigation by legislation. But the 
Long Island is not the road to test out the broad questions involved 
in this controversy. That should be tested out on a road where there 
is real national significance. We say it is an easy amendment. It is 
insignificant, nationally, and it would mean a Jot to us locally. We 
would be very grateful for favorable action by the committee, if we 
have met the questions which must occur to us as we discussed it. 

Mr. Hinsnaw. Thank you, Mr. Walsh. You have presented a 
prepared statement, and presumably that prepared statement contains 
other matters. You have not read the statement. Do you wish te 
have it included at the end of your remarks? 

Mr. Watsn. If I could have it added, I would appreciate it, sir. 
It is perhaps a little more orderly. I have gotten off my outline 
somewhat as I have discussed it here this morning. 

Mr. Hinsnaw. You have launched correctly into questions which 
we were interested in getting down to some of the other parts of it. 

Mr. Kier. Mr. Walsh, do I understand you to say that you take 
the position that the ICC has no jurisdiction, and if they fix a higher 
rate you will take it to court? 

Mr. Watsu. Regardless of what they do, if they do anything, we 
will take it to court, because we say there is no proof in the record 
that our fares discriminate against interstate commerce, and further 
we say that Pennsylvania has no standing to bring this proceeding. 
It is not the trustee of the Long Island that is asking for more, but the 
creditor of the trustee. 

Mr. Kier. But you do not say that the ICC does have jurisdiction 
if the proper party makes application? 

Mr. Wausu. If it is true interstate commerce, they would have 
jurisdiction. 

Mr. Kier. Then you would not object if they fixed the higher 
fare on the merits? 

Mr. Watsu. On the merits we take no position. We say that is 
a problem which the New York commission must pass on in a judicial 
manner and it is not one which we should take as an adversary before 


the ICC. 
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Mr. Kuen. Then you do take the position that they would have 
no jurisdiction to fix a higher fare than you have fixed? 

Mr. Wausu. We take the position that they have no jurisdiction 
to ix any fare, higher or lower. 

Mr. Kier. Even under section 13? 

Mr. Wausu. Even under section 13, on the facts in the record in 
this proceeding. There are four grounds for our objection to the 
ICC proceeding. First we say it is a sham proceeding. It is a pro- 
ceeding by the Pennsylvania against the Long Island when they are 
really working for each other and not against each other. Secondly, 
we say there is no evidence in the record which shows revenue dis- 
crimination. On the basis of that record, there is no evidence 
whatever. 

Mr. Kier. Will you stop there? You have not opposed the 
application, have vou, by the Pennsylvania in the ICC? 

Mr. Wats. Yes, sir; vigorously. We moved to dismiss the 
complaint. And there are other grounds. 

Mr. Kuen. Thank you very much. 

Mr. Hinsuaw. Thank you, Mr. Walsh. 

Mr. Watsu. Thank vou, Mr. Chairman. 

(Mr. Walsh’s prepared statement follows:) 


STATEMENT RY LAWRENCE E. Watsu, CouNnseL TO THE PrRLic SERVICE 
COMMISSION OF THE STATE oF NEw York, IN Support or H. R. 6454 


Mr. Chairman and gentlemen of the committee, on behalf of the administration 
of the State of New York, T should like to thank vou for affording us this hearing 
so near the end of the present session. This is a matter of great concern, not only 
to my commission, but also to several other State departments, including the 
attorney general and the Long Island Transit Authority In the interest of 
shortening the time of this hearing, I will speak for all of these agencies 

The purpose of this bill is to insure to State regulatory commissions exclusive 
jurisdiction over the intrastate passenger fares of an extremely small group of 
railroads, which, although technically interstate, are for all practical purposes 
intrastate roads. The only railroads which wil! be affected are the Long Island, 
a class I railroad, and the Fonda, Johnston & Gloversville Railroad Co., a class IT 
railroad, both located in the State of New York, and the Manitou & Pikes Peak 

tailway Co., a class IIT railroad, in the State of Colorado. Thes> three railroads 
are essentially loca! railroads which have only a minor relation to the national 
railroad network. 

Insofar as section 13 is concerned, the change is an insignificant one. To the 
people of the State of New York, however, it is of great importance because we 
believe that it will aid in the overall solution of the problems of the Long Island. 

At the very outset, I should like to make clear that nothing which I say here 
today is intended as critical of the Interstate Commerce Commission. In fact, 
the Interstate Commerce Commission has no objection to the bil! as it is presently 
drawn. The only real effect of this bill is to end permanently and cleanly a 
question of overlapping jurisdiction by the Federal and State commissions with 
respect to three railroads having only local importance. 

The underlying problem is that of responsibility for the intrastate passenger 
fares of interstate railroads. The present law was designed principally to protect 
the interstate railroads from arbitrary State action. Under its provisions, the 
intrastate fares and rates of these railroads are fixed in the first instance by State 
regulatory commissions. If, however, the Interstate Commerce Commission finds 
that the intrastate rates discriminate against interstate commerce, the Interstate 
Commerce Commission is required to revise the rates to eliminate this disccimina- 
tion. The provisions which contain this power are subdivisions 3 and 4 of section 
13 of the Interstate Commerce Act. This bill will not affect this duty, except 
that it will eliminate from the railroads to which the statute is applicable the three 
railroads which I have described. 

Mechanically, this is accomplished by adding to the end of subdivision 4 a 
proviso which reads as follows: 
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‘Provided, That the Commission shall have no jurisdiction to investigate 
or alter any such rate, fare, charge, classification, regulation, or practice 
relating to the transportation of passengers by a carrier whose lines are 
situated entirely within a single State, and which derives more than 50 per 
centum of its gross revenues from passenger service and derives less than 5 
per centum of its passenger revenues from the transportation of passengers 
in interstate commerce.’ 

It will be seen that the class of railroads excepted is extremely narrow. To be 
excluded, the railroad must meet three conditions: 

(1) It must be physically within a single State; 

(2 It must derive more than 50 percent of its revenue from passenger sevice; 
and 

(3) It must derive less than 5 percent of its passenger revenue from interstate 
passenger traffic. 

Before discussing the Long Island, I should like to quickly dispose of the meer 
two railroads which conceivably are affected. The Manitou & Pike’s Pee 
Railway Co. has no physical connection whatever with any other railroad. tt 
is 8.9 miles long and is a cog railroad which runs from the foot of Pike’s Peak to 
the summit. The second railroad, the Fonda, Johnston & Gloversville Railroad 
Co., is also less than 20 miles long. It runs from the main line of the New York 
Central Railroad Co. to the foothills of the Adirondacks; 99.9 percent of its 
passenger traffic is now carried by bus and only 1.3 percent of this traffic is inter- 
state. Less than 40 percent of its revenue is derived from freight operations. 
The passenger fares of this line are now and always have been regulated by the 
New York Public Service Commission. 

The immediate purpose of urging the enactment of this bill is to bring speedily 
to an end the uncertainty as to responsibility for fares of the third railroad, the 
Long Island. This in turn is part of a larger pattern which deals with the reorgani- 
zation of that road and the unprecedented attempts of Governor Dewey and the 
New York State administration to encourage the early rehabilitation of this 
road in the interest of providing safe and adequate service for the commuters of 
the Long Island. 

This railroad is located entirely on Long Island, except trackage rights providing 
a connection with the Pennsylvania terminal in Manhattan. The total trackage 
of the railroad approximates 365 miles. A map of the road is attached to the 
statement of the chairman and is marked Te ypendix A.”’ Long Island extends 
approximately 120 miles east of New York City into the Atlantic Ocean. The 
Long Island Rail Road does not ome ct New Y ork City with any other large city. 
Its dominant business is simply the bringing of be ople into the city from suburbs 
on Long Island and home again. Its passenger traffic produces 72 percent of its 
revenue and of this traffic, over 99 percent is intrastate 

Its total freight is approximately 5% million tons a year. Even in its freight 
operations, it is completely unlike a trunkline railroad. Its principal function is 
to distribute from Long Island City and other city freight terminals, freight 
destined for various points on Long Island. Its outgoing freight is extremely 
small and its intraisland freight is negligible. 

Essentially, therefore, the Long Island is a metropolitan transit facility. Most 
of its cars are self-propelled multiple-unit cars which are different from those 
found in trunkline passenger service. It runs these trains on short headways of 
3 minutes in rush hours. It is a road which is closely linked with bus lines which 
both parallel its route and act as feeders. At the present time, serious considera- 
tion is being given to changing its operation west of Jamaica to that of the rapid- 
transit type comparable to that of the New York City subway system. 

Nationally, the road appears to have little significance. Its volume of freight 
is small in comparison with the total freight transportation in interstate commerce. 
Its interstate passenger service is almost nonexistent. It does not connect major 
terminals. It does not form a link between other trunkline railroads. 

3y contrast, however, it is of great importance to the State of New York and 
particularly to the New York metropolitan area. It carries approximately 150,000 
passengers each way each day, of whom about 75,000 are daily commuters who use 
it to go to work and return home. 

The westerly end of Long Island is included in two boroughs of New York City, 
Brooklyn and Queens. These boroughs are now, to a large extent, served by the 
city subway system. The rest of Long Island is divided between the counties of 
Nassau and Suffolk. The largest number of persons who commute on the Long 
Island live in the county of Nassau, which is the most rapidly growing county in 
the State of New York. The chief executive of the county is Mr. Holly Patterson 
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and the special counsel] is Orrin Judd, both of whom are here today to give you 
their views regarding this legislation. The outermost county on Long Island is 
Suffolk County. Although a smaller percentage of the Long Island’s passengers 
live in this county, they are even more dependent upon it than the residents of 
Nassau County because there is no other method of transportation to bring them 
to New York. Mr. Robert P. Schur, county attorney of this county, is also here 
today to express its support of this legislation. 

The reasons why we think this bill will improve conditions for the people of 
Long Island are: 

(1) It would center in a single agency the complete responsibility for the fares 
and service of this road. At present, authority is not only divided between the 
Interstate Commerce Commission and the New York State Commission, but even 
worse, there is uncertainty as to exactly where the division is. We feel there is 
no reason for this division. Service and rates should be regulated by the same 
agency. It makes no sense to give one commission the power to regulate service 
and order improvements, but leave to a different agency the power to control 
the fares necessary to provide adequate service and make those improvements 
2) It will eliminate an unnecessary burden upon an already overworked 
Federal agency. The Interstate Commerce Commission, with only 1,600 officers 
and employees, has the responsibility for the regulation of the entire interstate 
railway network of the country. The manifold problems which only a Federal 
commission can solve are more than enough to require the full efforts of this staff. 
It is unreasonable to require this staff to take its time to solve passenger fare 
problems of a carrier which is almost entirely local in nature when these questions 
can be solved as satisfactorily b* a State commission. 

(3) It is wasteful to require a Federal agency to participate in the regulation of 
this road. Toa large extent this results in a duplication of work already done by 
members of the staff of the New York Commission. The staff of the New York 
Commission has a day-to-day relationship with this road, and has accumulated a 
vast amount of experience and factual knowledge from over 900 proceedings which 
we have held with respect to this road. There is no justification in requiring the 
accumulation of this experience and knowledge to be duplicated by a Federal 
agency. 

(4) In principle, the power herein involved, should be left in State hands wher- 
ever possible. The regulation of a local utility is one of the oldest police powers 
traditionally left in the hands of State government. Centralization of this regula- 
tion in a Federal agency is only justified when necessary to protect interstate 
commerce. Here there is no such need; for the interstate commerce in question is 
insignificant. 

The determinations of the New York Commission are all reviewable by the 


New York State courts. This protection has proven adequate by itself to protect 
all types of utilities other than railroads regardless of their importance to inter- 
state commerce. It is available to railroads as well and will be available to the 


railroads affecte d by the bill now before you for consideration. 
(5) This bill will ‘pl: ace responsibility for the fares of the Long Island in the same 
commission which is presently responsible for the fares of all of its competing and 
ancillary carriers, except the New York City subway system 

(6) This bill will deprive the carrier and any other interested person of the 
opportunity to play one agency against another. The fares of this railroad have 
been fixed by the New York Commission and its predecessors since their first 
organization nearly 50 years ago. Within 5 months after the last of a series of 
fare increases granted by the New York Commission, aggregating 58 percent for 
basic fares and over 89 percent for commutation fares (substantially the full 
increase requested), the Pennsylvania, the principal stockholder of the Long 
Island, commenced a further proceeding before the Interstate Commerce Com- 
mission seeking an additional increase of 25 percent. Neither it nor the Long 
Island made any prior application to the State commission. We do not believe 
there was any reason for the Pennsylvania to go to the Federal Commission, 
except the unwarranted belief that, in view of the recent major increases the 
Long Island had received in New York, it would obtain more generous treatment 
in Washington. Responsibility for fares and rates should be cleanly centralized 
in one agency, regardless of whether it is a Federal or State agency. The railroad 
should not have the choice of two. 

(6) Railroads which are primarily of local interest should be regulated by the 
agency to which they are most important. The affairs of the Long Island are a 
matter of prime importance to the people of New York and would be so recognized 
by the New York commission. It would be impossible for any Federal agency to 
give them this precedence. 
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This bill is in harmony with the expressed opinion of various members of 
the Interstate Commerce Commission as to that Commission’s relation to 
passenger fares of railroads such as the Long Island. (See e. g., Illinois Central 
Multiple F ares, 281 1. C. C. 537 (1951); Standard Fares of Long Island Rail Road, 
276 I. C. C, 339 (1948) It is sound in principle. There has been no publicly 
expressed objection to its enactment; the Interstate Commerce Commission has 
stated that it has no objection. We earnestly hope that this Commission will 
find it possible to issue a favorable report upon it. 

tespectfully submitted. 

LAWRENCE E. WaALsH, 
Counsel, Public Service Commission of the Siate of New York. 


JuLy 23, 1953 


Mr. Hinsnaw. The next witness will be the Honorable A. Holly 
Patterson, county executive of Nassau County, Mineola, N. Y. 


STATEMENT OF A. HOLLY PATTERSON, COUNTY EXECUTIVE, 
NASSAU COUNTY, MINEOLA, N. Y. 


Mr. Parrerson. Mr. Chairman and gentlemen of the committee, 
my name is A. Holly Patterson. I am the county executive of the 
county of Nassau in the State of New York. As such, I am the chief 
elected official in the county. Nassau County lies immediately east 
of the city of New York on Long Island. it had a population of 
about 673,000 persons, according to the 1950 Federal census. It is 
estimated that our population on January 1, 1953, was about 889,000 
persons. Our county is presently showing the fastest rate of growth 
of any county in the State of New York. 

This growth represents in considerable part the de ‘velopment of the 
New York City metropolitan area. People who work in New York 
City often move their homes to Nassau County to escape urban 


congestion. A very large part of our population goes to and from the 
city of New York every day between their homes and places of 
employment. A great many of them ride on the Long Island Rail 


Road. This business has made the Long Island the largest railroad 
in the United States in volume of commutation traffic. In numbers 
of passengers carried, it leads all railroads in the United States. 

This large number of passengers is not because the Long Island is 
a long railroad, but because it is essentially a suburban road, provid- 
ing what is now mainly a rapid-transit operation rather than normal 
railroad service. 

We support the amended bill which is before this committee, 
H. R. 6454, because its effect would be to leave local fares on the 
Long Island Rail Road for determination at the local level by the 
New York Public Service Commission and that it is essentially a 
suburgan rapid-transit facility without the separate jurisdiction 
which the Interstate Commerce Act is given over standard railroads. 

Nassau County has a special interest in the Long Island not only 
because of the number of its inhabitants who rely on the railroad, but 
because of the tragic experiences which have emphasized the im- 
portance of safe and adequate service on the railroad. In 1950 there 
were two disastrous collisions on the Long Island Rail Road which 
resulted in a total of 110 persons being killed and 602 being injured. 
The majority of these persons were residents of Nassau County. 

In the subsequent efforts to relieve the dangerous situation which 
had caused these wrecks, there was cooperation between the railroad, 
Nassau County, State of New York, Public Service Commission, and 
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the Interstate Commerce Commission; but it was the assistance of the 
staff of the New York City subways which was most helpful in devising 
a safety system; just a further proof that the transportation is essen- 
tially a rapid-transit problem. 

Well over 99 percent of the passenger service on the Long Island 
is intrastate. Only about 0.2 of 1 percent of the commutation pas- 
senger business is interstate. When I say ‘interstate’? | do not mean 
that the passenger actually gets in a train and rides from New York 
State into New Jersey or Pennsylvania. What he actually does is 
ride the Long Island Railroad into Pennsylvania Station, where the 
Long Island has a terminal on the subway level. He then goes to a 
different part of the station and changes to a Pennsylvania Railroad 
train which takes him out of the State. There is no discrimination 
or difference in rate for people who are traveling interstate or be- 
tween points in the same State. 

Clearly, the Federal Government has no interest in the passenger 
business of the Long Island Rail Road. 

Of course, it has long been the established law that the State com- 
missions determine the rates for intrastate travel in the first instance 
The Public Service Commission of New York has fixed rates on the 
Long Island Rail Road ever since rate regulation began in the State 
of New York. It also makes regular inspection of the equipment of 
the railroad, receives accident reports and service reports, processes 
hundreds of complaints against the railroad and is thoroughly familiar 
with the railroad’s operation in all respects. 

Since 1947 the State commission has granted in full every request 
for an increase in commutation fares made by the railroad. It has 
also granted every request for an increase in other than commutation 
fares except for a few percentage points, and there is no complaint 
now against the other than commutation passenger fares by anyone. 

Section 13 (4) of the Interstate Commerce Act authorizes the 
Interstate Commerce Commission to raise intrastate rates and fares 
when they cause a discrimination against persons and localities in 
interstate commerce or the discrimination against Interstate commerce 
itself. 

This is an extraordinary power which should be exercised only with 
caution. The Federal body should not attempt to interfere with 
State regulation except when the State commissions are not doing 
their duty properly. It seems to us that the Federal body should 
not even consider taking action to strike down a State-fixed rate 
when the State has not even had an opportunity to consider the 
matter to act on it and has done everything requested of it. 

The first proviso of H. R. 5601 would have required that a prior 
application to be made to the State and that it be given a reasonable 
opportunity to act before the Federal body strikes down a State-fixed 
rate. This proviso also requires that the complaint be filed with the 
State commission by the carrier maintaining the rate which is claimed 
to be unduly low. We believe that if the carrier itself, which is 
interested in making money, is satisfied with the State rate, no one 
else should be able to challenge it. If some person shipping in 
interstate commerce is injured competitively by a low State rate, 
the Interstate Commerce Commission can fix the interstate rate to 
remove the competitive disadvantage. The carrier will either have 
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to accept a low rate in both intrastate and interstate commerce or 
seek a higher intrastate rate, which this provision permits it to do. 

The reason we asked Congressman Derounian to introduce this 
bill and to impose this requirement of application by the carrier 
itself grows out of our Long Island situation. There is now pending 
in the Interstate Commerce Commission an investigation of the 
railroad’s commutation fares, although the trustee operating the 
railroad has not asked for any increase in fares and at least publicly 
has taken the position that the revenues of the railroad should first 
be improved in other ways. The Interstate Commerce Commission 
has allowed the Pennsylvania Railroad Co., which is only a stock- 
holder and creditor, to file a complaint with it, without making any 
prior complaint to the State of New York. 

This procedure can lead to very serious abuses. Many State com- 
missions do not have the power to force increased rates upon a carrier 
which has not applied for them. Therefore, these State commissions 
would not have jurisdiction over a stockholder’s complaint. <A 
carrier Which wanted to bypass the State commission and get its rates 
fixed by the Federal agency, could encourage a stockholder to file a 
complaint with the Interstate Commerce Commission. It is well 
known that equity reorganizations were usually brought about by 
collusive creditors’ actions, prior to the enactment of section 77 of 
the Bankruptey Act. 

The Interstate Commerce Commission has objected to the first 
proviso because it thinks it should have power to increase local rates 
on the complaint of a shipper or locality if the carrier doesn’t com- 
plain. I believe that what I have said answers that objection, but I 
would be willing to have the first proviso of H. R. 5601, eliminated 
as it has been in the new bill, H. R. 6454 since only the second proviso 
is necessary to cover the situation in the Long Island. I now come 
to the second proviso of H. R. 5601, which would eliminate the 
jurisdiction of the Interstate Commerce Commission under section 
13 over the intrastate rates and fares of predominantly passenger 
railroads lying wholly within a single State and having no substantial 
interstate passenger business. 

This second proviso, if enacted, would make the first proviso 
academic so far as the Long Island Rail Road is concerned. Its freight 
business is of almost no importance to the national economy. Long 
Island is, of course, completely surrounded by water and there is no 
overland rail route for freight to the mainland. Over 85 percent of 
the freight it carries is incoming. All the freight which it receives 
from the South and West must be floated across the East River. It 
owns no freight cars. Because of these physical circumstances, 
trucks and water carriers have taken away most of the Long Island’s 
freizht business and the long-range trend is toward less and less 
freight business. 

The problem of the Long Island essentially, therefore, is a pas- 
senger problem and a local problem. 

Even apart from the Long Island Rail Road situation, this bill 
seems to me fair as a general principle. Where a railroad is wholly 
within one State and where the only Federal interest is in the freight, 
which provides the minor part of its revenues, the Federal Govern- 
ment should not be able to force State passenger rates into con- 
formity with its views. If anything, the State commission should 
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have the right to increase interstate rates so that they do not dis- 
criminate against intrastate commerce. However, this bill does not 
go that far. It simply takes away the power of the Interstate Com- 
merce Commission to set aside State-fixed rates. 

In actual fact, this proviso would exempt from ICC jurisdiction 
only a very few small railroads aside from the Long Island. We 
know of only two—the Fonda, Johnstown & Gloversville Railroad, 
which runs between two counties in the middle of New York State, 
and the Manitou & Pike’s Peak Railway which I understand to be 
an almost 100-percent passenger oper ation, on a scenic cog railway 
carrying tourists up Pikes Peak in Colorado. 

The Interstate Commerce Commission has stated that it has no 
serious objection to this feature of the bill, although commenting that 
it does not favor deciding cases by legislation. Our belief on that 
subject is that if a litigation reveals an inequity in the law, the law 
should be corrected. There is no doctrine that Congress must stay 
its hand while long administrative procedures run their course. The 
fare increase in the ICC is still in the stage of testing jurisdiction, 
which has not yet been given serious consideration by the full Com- 
mission. In order to protect our jurisdictional objection, we have 
refused to cross-examine any witnesses or give any evidence before 
the Interstate Commerce Commission and have stated formally on 
the record before the Commission that we would not recognize their 
jurisdiction. No public body of any kind cross-examined or gave any 
evidence in the pending case before the Interstate Commerce Com- 
mission except on jurisdictional issues. The issue new before the 
Commission is the purpose of Congress in enacting section 13 (4) of 
the Interstate Commerce Act. Certainly it is proper for Congress to 
clarify that question now, and state just what its purpose embraces, 
and what it considers should be left to the States. 

We believe that it is an invasion of the proper rights of the people 
of New York State when an absentee stockholder can challenge State- 
fixed passenger rates for wholly intrastate travel, which are satisfac- 
tory to the carrier itself, particularly where the State has granted every 
increase requested by it since 1947. 

Therefore, I urge that this body act promptly and decisively to 
recommend enactment of H. R. 6454. The enactment of this bill and 
the proviso apparently has no objec on from the Interstate Commerce 
Commission. Naturally I leave that final decision to this committee, 
but I hope that it may act soon and act favorably. 

Mr. Chairman, I want to thank the committee for permitting me to 
appear before you this morning, representing the people of my county. 

Mr. Hinsuaw. Thank you, Mr. Patterson. Perhaps it is of inter- 
est to note not only is Mr. Derounian a member of this committee, 
but his predecessor, Mr. Leonard Hall, was a member of this commit- 
tee for a long time. 

Mr. Kier. Mr. Patterson, would you go back to your statement 
a minute. The statement has 5601. Do you want to change that 
to 6454? 

Mr. Parrerson. That is right. 

Mr. Kuern. I might point out, Mr. Chairman, that of course New 
York City has a great interest in this. One of the main ones is, as 
you know, when the service is bad, as it usually is on the Long Island 
Rail Road, the people have to drive into New York City and our traffic 
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problem is so bad that there is really no place for these people to park. 
So there is a greater interest in this than just the local people of Long 
Island. 

If you will remember, last year there was a snowstorm and either 
there was no service on that road at all or it was so bad that people 
had to drive and then they had the additional problem of where to 
park. 

I think you will agree with me that they park out on Long Island 
and then take the subway into New York, and the whole traffic backs 
up away into Long Island. 

For one, my position is that I am opposed to whittling away the 
power of the Federal agencies, in this case the ICC. It does seem to 
me to be a local problem. Most of this traflic is exclusively intrastate. 
You will recall we recently reported out a bill on the oil situation, on 
natural gas, where there was dual jurisdiction, and where it was intra- 
state. I think, frankly, my position is that if the passage of this 
legislation will improve the service on the Long Island Rail Road, then 
I hope if it does not decrease the rates and at least keep them where 
they are, it would be something I would be in favor of. 

Mr. Hinsnaw. Thank you, Mr. Klein. 

Are there any other questions? 

Mr. Beamer. I would like to ask one question. I have some very 
good friends that have described it in very good terms. 

Mr. Parrerson. You know, we are all very proud of the place 
we come from. 

Mr. Beamer. Do you have in cities or villages, or in the counties, 
businesses that ship merchandise out as freight on the railroad, 
does it all go by truck? 

Mr. Parrerson. | think the great preponderance 

Mr. Beamer. I mean outgoing freight. 

Mr. Parrerson. Leaving Long Island? 

Mr. Beamer. That is right. 

Mr. Parrrerson. I think the great preponderance goes in by truck. 

Mr. Beamer. Are there any manufacturing concerns, any dis- 
tributing concerns? 

Mr. Parrerson. Yes; we are developing on Long Island today. 

Mr. Beamer. It is principally residential, I understand. 

Mr. Parrerson. Twenty years ago it was almost exclusively a 
residential community. But today we are developing some of the 
great industries of the country. I think it would also begin to produce 
some freight income. 

Mr. Beamer. Then there is some outbound freight now. 

Mr. Parrerson. I think it would be reasonable to anticipate that 
there will be. 

Mr. Beamer. Do you think some of that would go to the railroads 
if they gave adequate freight service or would it still go to the trucking 
companies, in your opinion? 

Mr. Parrerson. I think, frankly, that the plight of Long Island 
Rail Road, and I say this trying to be very fair, has been brought 
about largely by its own attitude. I might just take one moment to 
trv and prove that to you. 

Before 1 became county executive of Nassau County I served as the 
presiding supervisor of the town of Hempstead for 18 years. Last 


year we embarked on a major program to provide parking facilities 
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around the stations on the outshore. The city of New York was very 
gracious about making arrangements with the town of Hempstead, 
and gave us, I guess, twenty-odd acres for parking facilities at a dollar 
consideration. We requested the railroad to make available two to 
three hundred square feet around the railroad station so it could be 
embraced in that. Their whole attitude was “Either you pay a high 
rental or you buy it.”’ 

After all, there was a mutuality of interest and I think they stood 
to benefit by it. But that sort of adamant attitude has created some 
of their difficulties. I think I must say that the people have been 
tolerant. I think that the communities have been very tolerant. We 
are not here to belabor them, but we would certainly like to see some 
good faith and some proof that they intend to carry out what they 
have represented on many occasions in these fare increases they were 
going to do but never have done. 

Mr. Hinsuaw. Thank vou very much, Mr. Patterson, we are very 
pleased to have your statement. 

Mr. Caruyue. I would like to ask one question. Mr. Patterson, 
your statement has been very helpful, and I am sympathetic with 
the case that you have presented to us. I certainly think that the 
people who live in that area are entitled to careful consideration at 
this time. I would like to say that 1 am also appreciative of the 
splendid service your Congressman, Mr. Derounian, has given in his 
service as a very able member of this committee. 

Mr. Parrerson. We are glad to see you have the same high faith 
in him. 

Mr. Kier. I think in all fairness we should not leave out Mr. 
Becker and Mr. Wainwright. I would say, Mr. Patterson, everything 
you have said about Long Island is true, and that my only regret is 
that you do not have more Democrats out there. But as long as you 
do not, I cannot think of three better men to represent Long Island 
than the three men we have here. 

Mr. Hinsuaw. There is very little politics in this committee, 
Mr. Patterson. 

Mr. Patrrrerson. I was hoping you would make that announcement. 

Mr. Harris. You have a very fine delegation from New York, the 
Democrats and the Republicans. 

Mr. Patrerson. We will subscribe to that, sir. 

Mr. Hinsuaw. We thank you very much for your presentation. 

Mr. Robert P. Shur, county attorney of Suffolk County, River- 


head, N. Y. 


STATEMENT OF ROBERT P. SCHUR, ESQ., COUNTY ATTORNEY, 
SUFFOLK COUNTY, RIVERHEAD, N. Y. 


Mr. Scuur. Mr. Chairman and members of the committee, on behalf 
of my county, I associate myself entirely with what the previous 
have said. In order to conserve the time of this committee, I shall 
briefly summarize a statement which is being presented to this com- 
mittee by Mr. Philipp A. Hattemer, chairman of the board of super- 
visors of the county, who was unable to be here today. 

Mr. Hrinsuaw. Thank you, it will be accepted for the record. 

(Mr. Hattemer’s prepared statement follows:) 
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STATEMENT OF Puitipe A, HaATTEMER, CHAIRMAN OF THE BOARD OF SUPERVISORS 
OF SUFFOLK CouUNTY 


My name is Philipp A. Hattemer. I am chairman of the Board of Supervisors 
of Suffolk County and am also supervisor of the town of Brookhaven in said 
county. 

Suffolk County lies directly east of the county of Nassau. It is almost 90 miles 
long and has a maximum width of approaximately 24 miles. Its population as 
shown in the Federal census of 1950 was 276,129. It is the second county in the 
State of New York in point of rapidity of growth of population and industry, and 
its present population is already in excess of 350,000. 

The only railroad service which Suffolk County has is that furnished by the 
Long Island Rail Road Co. The county does not have alternative methods of 
transportation. There are no subways and there is no through omnibus service. 
There are many commuters and occasional passengers from Suffolk County who 
use the facilities of the railroad for transportation to and from New York City. 
A substantial part of the railroad’s freight service also terminates or originates In 
Suffolk County. 

I appear in support of H. R. 6454, which is a bill to amend subdivision 4 of sec- 
tion 13 of the Interstate Commerce Act by preserving the jurisdiction of State 
regulatory bodies over local passenger fares. 

The fares charged by the Long Island Rail Road have for many years been 


fixed by the Public Service Commission of the State of New York. That com- 
mission has granted fare increases aggregating 89 percent on intrasts ite commuta- 
tion fares since 1946, and has also granted various increases on basic fares In 


substance, the publie service commission has granted all the increases requested 
by the railroad since 1946 

However, in the early part of this year the Pennsylvania Railroad Co., which 
owns over 94 percent of the outstanding stock of the Long Island Rail Road Co. 
and over $39 million of its outstanding bonds, made an application to the Inter- 
state Commerce Commission for an increase of 25 percent in commutation fares 
on the Long Island Rail Road, alleging that the intrastate commutation fares of 
the Long Island do not produce sufficient revenue to cover the cost of service 
and are a drain on its freight business and on the revenues of the Pennsylvania 
Railroad, which are derived principally from interstate transportation. 

The application was opposed by the counties of Suffolk and Nassau, by the 
Long Island Transit Authority, and by the Public Service Commission of the 
State of New York on the following grounds: 

(a) That the Pennsylvania Railroad did not have a status enabling it to make 
this application, since the purpose of section 13 of the Interstate Commerce Act 
is to permit the making of complaints by persons specified in subdivision 1, these 
being persons served by the carrier or having an interest adverse to it. Clearly 
the Pennsylvania Railroad was not within that category Furthermore, there 
was no allegation of undue prejudice in respect to particular persons or localities 
and, indeed, this was specifically admitted by counsel for the Pennsylvania 
Railroad at the hearing 

b) That there had been no application in the United States district court for 

permission to make this application, and that the Interstate Commerce Com- 
mission therefore lacked jurisdiction to entertain the proceeding. 
c) That if the Interstate Commerce Commission had jurisdiction, it should 
decline to exercise it because no application had been made to the Public Service 
Commission of the State of New York for the relief requested, nor had any ground 
been shown why application should not have been made to that commission. 

Motions to dismiss the complaint were denied by the Interstate Commerce 
Commission, as were motions for reconsideration. The assumption by the Inter- 
state Commerce Commission of jurisdiction in this particular case is a particularly 
glaring example of the highly dangerous tendency of the Federal Government 
to encroach on spheres of activity which formerly and properly were considered as 
being within the jurisdiction of the States. 

The Long Island Rail Road is located entirely within the State of New York. 
Its commutation traffic is almost exclusively intrastate and its other than com- 
mutation passenger traffic is also more than 99-percent intrastate. The commu- 
tation traffic is very heavy; indeed the Long Island Rail Road is the largest carrier 
of commuter traffic in the United States. The freight traffic furnishes a minor 
proportion of the railroad’s revenue and is also in part intrastate. Because of the 
nature and intrastate character of the business carried on by the Long Island 
Rail Road, its operations have practically no impact on interstate transportation 
and are obviously purely local. 
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The Suffolk County Board of Supervisors, therefore, vigorously urges the 
enactment of the bill now before this committee which would deprive the Inter- 
state Commerce Commission of jurisdiction to investigate or alter any rates, 
fares, charges, classifications, regulations, or practices relating to the transporta- 
tion of passengers by a carrier whose lines are situated entirely within a single 
State, and which derives more than 50 percent of its gross revenues from passenger 
service and derives less than 5 percent of its passenger. revenues from transporta- 
tion of passengers in interstate commerce. We submit that this is purely a local 
matter which should be decided by the regulatory body set up by the State of 
New York and not by the Interstate Commerce Commission 

lhe public service commission has been completely familiar with the operations 
service, rates, and pyactices of the Long Island ail Road for many years. As 
previously stated, it ‘has granted large increases in passenger rates since 1946 
Its supervision of the railroad company has met with general approval. 

The purpose of this amendment is to restore the original intent of the Interstat 
Commerce Act. I submit that the purpose and language of the act have been 
stretched and distorted far beyond their original meaning, and that the enactment 
of this bill will serve to restore to the States regulatory powers which should 
properly be theirs. 

Mr. Scour. Our county lies directly east of Nassau County. It is 
some 90 miles long, some 24 miles wide, and has a population of about 

50,000. We are the second county in the State of New York in the 
point of rapidity of growth in population and industry, being only 
exceeded by our friendly neighbors in the county of Nassau. 

Good railroad transportation is obviously vital to a county such as 
ours. We have no alternative methods of transportation, such as 
through omnibus service or subways. Many commuters and many 
occasional passengers from our county use the Long Island Rail Road 
and a substantial part of its freight revenue terminates and orginates 
in our county. 

We support wholeheartedly H. R. 6454. The fares charged by the 
railroad have for many years been fixed by the public service com- 
mission. They have granted approximate ly an 89 percent increase 
in the intrastate commutation fares since 1946, and very substantial 
increases in basic passenger fares. In substance, they have granted 
every request made by the railroad. However, in the early part of 
this year the Pennsylvania Railroad m: ade an application to the ICC 
for permission for a further increase of 25 percent in commutation 
fares. That application was opposed on ‘os ground of lack of juris- 
diction only, by the counties of Nassau and Suffolk, by the public 
service commission, and by the Long Island Transit Authority. We 
pointed out to the commission, among other things, that the Pennsyl- 
vania Railroad was not in the category of a person or corporation to 
complain in this case. We further pointed out that no application 
had been made to the United States district court for permission for 
this fare increase, and that there had been no previous application 
to the public service commission, to which all the previous applications 
had been made for years, and that there had been no ground alleged 
whatever for bypassing the public service commission. Our motion 
to dismiss for lack of jurisdiction was promptly denied. Our railroad, 
as you know, gentlemen, is located entirely within the State. Its 
passenger traffic is almost exclusively intrastate. I think there is 
two-tenths of 1 percent, or something like that, that is interstate. 

The public service commission is completely familiar with the 
situation, and its activities in regulating the fares and service have 
for many years met with popular commendation. 
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Our board of supervisors, therefore, which is the governing body of 
our county, vigorously urges the enactment of this bill. We submit 
that this is purely a local matter which should -be decided by the 
public service commission, and we further submit that the purpose 
of this amendment is to restore the original intent of the Interstate 
Commerce Act, that the purpose and language of that act have been 
stretched and distorted far beyond its original meaning, and that the 
effect of this amendment will be to restore to the States regulatory 
powers which they have previously had, and which should be restored 
to them in the interest of good government. 

Thank you, gentlemen. 

Mr. Hinspaw. We thank you for your statement, and we are glad 
to have had you appear before the committee in representation of 
Suffolk County. 

Mr. Orrin G. Judd, Esq., special counsel for Nassau County. 


STATEMENT OF ORRIN G. JUDD, ESQ., SPECIAL COUNSEL FOR 
NASSAU COUNTY, N. Y. 


Mr. Jupp. Mr. Chairman and members of the committee, I have 
been counsel for Nassau County for 4 years in matters relating to the 
Long Island Rail Road. Although Mr. Patterson is an able lawyer, 
he spoke in support of this bill largely in matters of policy. I want 
to take a little time to emphasize some legal considerations that seem 
to me to support our considerations of the bill. 

In case I do not have time to say all I want to say, I would like to 
start by referring to something which this committee did which is in 
line with what we are asking today. 

In H. R. 5436, which I believe has been favorably reported by the 
committee, it amended the Communications Act so as to provide that 
even though part of an exchange constitutes interestate or foreign 
communication, the Federal Communications Commission shall 
have no jurisdiction in any case where such matters are subject to 
regulation by a State commission or by local governmental authority. 

That is an exact parallel with what we have here, where the local 
rates on the Long Island are definitely subject to the jurisdiction of 
the Public Service Commission. 

What we are faced with is an alleged supervening jurisdiction of 
the Interstate Commerce Commission, which for the first time in 
history it is contemplated may be exercised by that Commission before 
there has been any request to the Public Service Commission to say 
whether the fares that are asked for are reasonable or unreasonable, 
or what kind of service ought to be given in return for increased fares. 

That is something this committee knows, and 1 hope may be 
persuasive. On the legal points I want to make, the first thing I 
would like to mention is that this bill does not represent any radical 
departure from the basic principles of section 13 of the Interstate 
Commerce Act. In fact, we have argued that there was never any 
intention that people should be able to go to the Interstate Commerce 
Commission before they go to the State commission. 

The purpose of that section was to protect an interstate railroad 
from unfavorable action by State regulatory authorities, but to do it 
insofar as possible in cooperation with the State authorities and not 
to supplant them. Actually, the machinery in subdivision 3 of 
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section 13 for coope ration with State agencies has not been utilized 
by the Interstate Commerce Commission in the present proceeding. 
The Public Service Commission argued in the printed memor: andum 
which it submitted last month, and which has just been made a part 
of the record, that the legislative history of section 13 never contem- 
plated action by the Interstate Commerce Commission where there 
is no discrimination between persons and places. And here there is 
no discrimination between persons and places. 

We say surely this ought to be so in the case of a railroad where 
interstate commerce is a minor factor and where there has been no 
prior application to the State commissions. 

Mr. Hinsnaw. If you will pardon me, you have come to the right 
place for legislative interpretation. As a matter of fact, that legisla- 
tion came out of this committee, and we are well able to decide what 
the intent was. 

Mr. Jupp. Well, I wasn’t going as far as to ask you what the intent 
of the committee in 1920 may have been, but I think Congress can 
now say what it means today. 

Mr. Hinspaw. We had members-of this committee who have been 
members for about that long,-and Mr. Lee, who was the previous 
chairman of the committee, in the 80th Congress, was here for a long 
tire. I do not know just how long, but 35 years or so. 

Mr. Jupp. We think this bill is in conformity with what was in- 
tended in 1920, and that in any event it is sound in purpose. Congress 
can say today what it wants without waiting for long litigation to 
decide what it meant. In the present case, to apply section 13 would 
be like letting the tail wag the dog, because the railroad is basically 
an intrastate, a local operation, with only minor interstate freight 
aspects, and almost no interstate passenger business. These inter- 
state operations will still be subject to the Interstate Commerce 
Commission, especially the freight. But why should 1 percent of 
passenger business give power to the Interstate Commerce Com- 
mission of 99 percent local passenger business. With respect to the 
freight, there has never been any dispute between the ICC and the 
Public Service Commission. There is about 12 percent of local freight 
business. Rates have been determined in general nationwide freight 
cases and the Public Service Commission has never refused to go 
along with any freight rate that was fixed by the Interstate Commerce 
Commission. 

With respect to the local character and special character of the 
Long Island Rail Road, I would say that the Pennsylvania Railroad 
has recognized that the Long Island is not part of its general railroad 
system, because through 50 years of ownership it has kept the Long 
Island a separate operating corporation, the only subsidiary railroad 
which the Pennsylvania has not consolidated with itself for operating 
purposes. 

It has over 20 other subsidiaries and they have all been consoli- 
dated either by corporate merger, trackage agreement, or by lease, 
but not the Long Island because the Long Island is unique, as this 
bill recognizes. 

The next matter I would like to touch on is the effect of the bill on 
the pending legislation. We believe that the bill expresses what the 
Interstate Commerce Commission should do in any event, and what 
we are asking you to do as a matter of interpretation to the present 
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law. But passing the bill would clarify that beyond any doubt and 
it would tend to eliminate delays. 

We have had testimony before the ICC where we have not at- 
tacked 

Mr. Hinsnaw. Is this the only effect upon the Interstate Com- 
merce Commission that the bill would have? 

Mr. Jupp. The only effect it would have, Mr. Chairman, would be 
to take away its section 13 jurisdiction over passenger fares on the 
Long Island. You mentioned this morning, earlier, the bill which 
Congressman Hall introduced late in 1950 or early in 1951, and which 
would have removed the Long Island completely from the definition 
of railroads in the Interstate Commerce Act. 

Mr. HinsHaw. It was January 8, 1951. 

Mr. Jupp. You know the date better than I. 

Mr. Hinsnaw. I have it right in front of me. 

Mr. Jupp. I have an undated copy, one which does not have the 
date. 

The reaction that we got after the bill was introduced was that it 
would affect many parts of the Interstate Commerce Act and raise 
many objections which we were not prepared to face. 

I am not going to go into disputes with the labor unions, but there 
are provisions of the Interstate Commerce Act which give protection 
to labor which would be removed if this railroad were taken out en- 
tirely from the Interstate Commerce Act. We think there can be no 
objection to the bill that we are asking today, which simply takes it 
out of section 13 of the Interstate Commerce Act, and that our chance 
of obtaining prompt and favorable action is better on the narrowed 
bill. 

In the proceedings before the Interstate Commerce Commission 
now on section 13, we believe that the primary question before the 
examiner is still only that of jurisdiction. If that is decided adversely 
to our views, it will be a minimum of a year and a half before we get 
that up to the United States Supreme Court for its determination. 

This is the first case in history where any railroad has gone to the 
Federal agency for an increase in intrastate fares without having first 
applied to the State commission. Congress has previously passed 
bills on many instances to reverse decisions of administrative agencies, 
and we submit there is no need for it to wait until the long adminis- 
trative processes and judicial review has been concluded to say what 
it thinks out to be the situation, especially where the Interstate Com- 
merce Commission has said that it has no objection to the policy that 
is involved by the limited bill which is now before you. 

The next matter that appears to be relevant is that service and fares 
are interrelated, and that the public service commission clearly has 
jurisdiction of the type of service to be rendered for interstate passen- 
gers. Mr. George Roosevelt, who is chairman of the Long Island 
Transit Authority, stated recently under oath in a court proceeding 
that the public acceptance of fare increases depends upon assurance of 
improvements in service. 

The Interstate Commerce Commission has never indicated that it 
has power to make a fare increase conditional upon service improve- 
ments. The Pennsylvania sometimes undertook to give to the public 
service commission assurance that it would improve equipment and 
facilities if fares are increased, but in this instance it seems to be 
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attempting to avoid any such provision or any such promise of im- 
provement in service by going to the ICC instead of our State body. 
So giving the State authority jurisdiction over passenger rates as this 
bill would do, would permit consideration of related problems of fares 
and service by a single agency, which is logically and practically 
desirable. 

The next point I would like to make, and there are only about two 
left, is that the recent tendency has been to restrict the jurisdiction of 
the Interstate Commerce Commission over State rates rather than to 
extend it. I mentioned a similar bill applying to the Federal Commu- 
nications Commission which recently has been before this committee. 

The problem of whether section 13 was desirable or undesirable came 
up a few years ago in the Motor Carrier Act, when the Commission 
was given power over motor carriers. Congress expressly denied the 
type of authority which had been given over railroads, under sec- 
tion 138. 

Section 316 (e) of 49 United States Code Annotated provides that 
nothing in this charter shall empower the Commission to prescribe or 
in any manner regulate the rate, fare, or charge for intrastate trans- 
portation or for any service connected therewith, for the purpose of 
removing discrimination against interstate commerce or for any other 
purpose whatever. 

The Long Island Rail Road is providing a local suburban rapid 
transit service, very much like what a busline provides. In motor 
transportation, the ICC cannot change the rates that are fixed by the 
public service commission. We submit that that same policy should 
apply to a railroad like the Long Island. 

The next point I want to make is that it is sound constitutional 
policy to leave to the States all matters that they can handle ade- 
quately at a State level. The railroad operating entirely within one 
State, almost exclusively for local passenger traffic, should not be 
subject to Federal regulation. 

I have copies of editorials of the Brooklyn Eacle, and the Nassau 
Review Star, which deal with that aspect of it, and express their 
approval of the bill, indicating the public attitude toward it, which I 
would like to submit to the committee to supplement my remarks. 

Mr. Hinsuaw. They will be included. 

(The data submitted by Mr. Judd follow:) 


[From Brooklyn Eagle, August 9, 1953 


Lona IstAND Rart Roap IntTRAsTATE; Move To Free It From Contrrou 
OF ICC Is SouND 


The move to end Interstate Commerce Commission jurisdiction over the fares 
and reorganization of the Long Island Rail Road strikes us as sound and sensible. 

Technically the Long Island may be called an interstate road because about 
25 percent of its freight business and a very small fraction of its passenger income 
are derived from interstate sources. 

Actually, however, it is an intrastate operation as a glance at the map shows. 
Representative Steven B. Derounian, Republican, of Nassau, who introduced a 
bill in Congress yesterday to bring about the change, declared that the significance 
of the road to the national railway network is slight while its significance to the 
State of New York is tremendous. ‘In fact and in substance,’’ he added, ‘‘the 
Long Island is an intrastate facility.” 

From the point of view of the users of this railway the ICC’s present jurisdic- 
tion over it is a source of deep concern because of the apparent hostility of that 
board toward a proposal made by the Long Island Transit Authority for a 
reorganization under public ownership. 
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This plan was advanced about 10 months ago, a few sporadic hearings have 
been held since December but no decision has been arrived at. Concurrently a 
plan for private operation was advanced and is also under consideration. The 
latter is favored by the Pennsylvania Railroad, chief creditor and stockholder of 
the bankrupt carrier. 

Representative Derounian’s statement backing the legislation was also signed 
by various leading Nassau and Suffolk officials, counsel for the counties and 
Paul E. Lockwood, acting chairman of the State public service c»mmission. 
With the exception of the Public Service Commissioner, the officials are also 
understood to favor the Long Island Transit Authority’s reorganization plan. 

This statement repeated charges that the Pennsy is trying to delay reorgan- 
ization and that William Wvyer, the Long Island’s referee in bankruptcy, is 
making use of the time resulting from the delay to serve the interests of the 
Pennsylvania at the expense of the riders. 

That has also been our impression and we have not hesitated to be extremely 
critical of the referee, among other things for his committal of a large amount 
of the proceeds from the sale of the road’s Rockaway division and most of its 
liquid assets to the settlement of tax claims rather than for the rehabilitation of 
the road. This seemed to us shocking in view of the bad condition of the road. 

Further evidence of the need of this legislation is seen in the current move 
before the ICC by the Pennsy to secure a big boost in commutation fares. This 
is just another case of by-passing the State public service commission with a 
case it should handle 

Passage of Representative Derounian’s bill would certainly be in the best 
interests of the outraged commuters. 


[From Nassau Daily Review Star, June 9, 1953 
ConGrREss TO LonG IsLAND’s RESCUE 


The legislation before Congress to remove the Long Island Rail Road from the 
jurisdiction of the Interstate Commerce Commission is the most promising devel- 
opment in years of pull-hauling over the bankrupt line. 

It would put an end to the “two masters” situation under which the Long 
Island Rail Read’s erstwhile parent, the Pennsylvania Railroad, plays both ends 
against the middle * * * with the riding public in the middle. An example is 
the Pennsy’s fare rise petition now being heard by the ICC 

The proposed law would clear up once and for all the question as to whether 
States are to have the power to regulate public carriers which are entirely within 
their boundaries. It would end overlapping authority, such as we have when the 
ICC steps into PSC territory 

On Long Island, of course, there is little belief that the ICC should have any- 
thing whatever to do with the affairs of the Long Island Rail Road, an intrastate 


railroad, It falls more nearly into the classification of an interurban line than that 
of a regulation railroad 
Under the terms of legislation introduced by Representative Steven B. 


Derounian of Nassau the ICC would be relieved of authority over any carrier 
which gets less than 5 percent of its passenger revenue from interstate transpor- 
tation 

While the situation applies particularly to the Long Island Rail Road, it would 
benefit other States should they find themselves in the fix that has beset Long 
Island 

{nother encouraging side to the Derounian measure is the unanimous backing 
which it carries. The governments of Nassau and Suffolk and publie service 
commission officials worked together in its preparation. 

It also bears the solid political support of the Republican leaders in the two 
counties, J. Russel Sprague and R. Ford Hughes * * * an endorsement of 
importance to the administration Congress which will be called upon for action on 
the bill. 

As we said, in starting this piece, it is a most promising development for Long 
Islanders who want the bankrupt Long Island Rail Road reorganized and made 
into a first-class railroad. 

It is promising also to people everywhere who believe that it is the right of 
States to handle their own strictly personal affairs. 


Mr. Jupp. There was a Long Island Rail Road Commission 
appointed by the Governor in 1950 after the second wreck, headed 
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by former United States Circuit Judge Robert Patterson. That 
committee recommended, among other legislation, that various sec- 
tions of the Interstate Commerce Act, including section 13, should 
be amended so that section 13 would not apply to railroads deriving 
the major part of their operating revenue from local passenger trans- 
portation. That bill was aimed to benefit primarily railroads operated 
by public agencies, it being contemplated that the Long Island might 
have to go into a public authority. But the same opinion, it seems to 
me, is valid with respect to privately owned railroads. 

Before | conclude, | would like to point out that Nassau County 
has not been arbitrary in its attitude on fare increases. We have 
recognized the problems of the railroad. We have even deferred 
enforcement of our tax liens to permit devoting the road’s assets to 
the payment of wreck claims and to the improvement of the property. 
In fact, I think it is remarkable how well the public in Nassau has 
accepted 

Mr. Hinsuaw. Let me ask vou a question right there. What 
amounts are these, and have they been by action of the board of 
supervisors recorded in the minutes of the county, or has it merely 
been a failure to collect? 

Mr. Jupp. I am not sure whether there has been direct action by 
the board of supervisors, except in one instance. After the 1950 
wreck, it became apparent that the railroad must install safety facili- 
ties which would prevent any similar human failure. The railroad 
had no credit. It had $10 million of wreck claims coming down 
about its head. The trustee, General Draper, said, “I want to go 
ahead with this safety program. I want to borrow money for safety 
equipment. The only way I can borrow it is if I tell the banks ‘You 
will have priority over taxes’.’”” And we passed a resolution of our 
board of supervisors consenting to the court granting priority for 
loans for safety equipment over real-estate taxes. We came down 
here and testified before the Bankruptcy Subcommittee of the Jtdi- 
ciary Committee in support of the bill to confirm the courts’ power to 
give that priority. 

Mr. Hinsuaw. That does not forgive the lien, does it? 

Mr. Jupp. The lien is not forgiven. The amount of taxes is subject 
at the present time to certiorari pono I don’t know what the 
final amount will be. New York City has just settled its taxes on a 
basis of 52 rea of the face value. The trustee has offered us 36 
percent of the face value in Nassau County, and I do not know 
where we are ultimately going to wind up. But the trustee had this 
$8 million in cash coming to it from the sale of one branch of the 
railroad. We took the position on the record, in court, that we would 
rather have that money used to buy new passenger cars than we 
would to make immediate payment of our taxes, and we would be 
willing to let them run. So the county has been officially cognizant 
of the problems of the railroad and as I say, the public has accepted 
89 percent increases in commutation fares over the last 6 years, and 
hoped to get better service, which they are still waiting for. 

The courts have not very often checked Federal agencies in their 
incursion into State fields. It is only Congress that can determine 
the limits on broad and general powers. 

Only Congress can end the intolerable situation where a railroad 
has a choice of going to the State commission for one purpose and the 
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Federal commission for another, and playing one group of adminis- 
trators against the other. 

There was some question raised this morning about the other bill 
which is before the Judiciary Committee and which would take the 
Long Island out of section 77 of the Interstate Commerce Commission 
and place it in chapter 10 like other local utilities. I don’t see any 
need to wait with this bill to see what happens with the other one. 
They can be independently treated. This is an urgent matter. 
The reorganization bill can proceed on its own course. I would 
point out in connection with the whole problem of reorganization 
that the reorganization plan proposed by the Long Island Transit 
Authority, a State agency, would give in public hands complete 
exemption from real-estate taxes, and we have not objected to that 
as long as there is no private profit involved. The railroad redevelop- 
ment corporation law, which New York State has passed, would 
give a private company 60 percent exemption from taxes if it would 
only accept a limited return on its capital, a limitation to a 5 percent 
dividend. We have not objected to that. But the Pennsylvania 
Railroad, as owner of the Long Island, has been unwilling to qualify 
under the railroad redevelopment corporation law because it insists 
upon freedom from State regulation of fares. We say fares for local 
transportation within the State are something that should be a 
matter of State concern. 

We believe it is sound to ask that, and for that reason I support 
the previous witnesses and strongly urge that H. R. 6454 is favorably 
reported and I hope this committee can act promptly. I greatly 
appreciate the opportunity to be here at this late period in your busy 
session. 

Mr. Hinsuaw. What is there about the Long Island Rail Road that 
you can sell a spurline for $8 million? Does it own considerable real 
estate in addition to its rights-of-way? 

Mr. Jupp. No. It was a profitable spurline, and it was a line that 
was entirely within New York City. The people in Rockaway, which 
was served by that line, have long said, ‘‘We are stepchildren in New 
York City. The rest of the city has subway service, why don’t we 
have subway service?’’ There have been proposals for 20 years for 
New York City to extend its subways into Rockaway, more or less 
in competition with the Long Island. When the Long Island needed 
money and when it was in reorganization, the city agreed with the 
Long Island to buy that Rockaway spur. They are going to spend 
a substantial amount of money to connect it with the subway system 
so that people from Rockaway can go over what used to be the Long 
Island and then into New York City. Because of the urgent need 
for cash for the Long Island, it seemed advantageous to sell even a 
profitable line to get that cash, and to avoid the risk of competition 
by the city subways. 

Mr. Hinsnaw. We thank you very much for your statement. It 
has been very fine. 

Mr. Klein? 

Mr. Kuen. Mr. Judd, if this legislation were enacted, what would 
be the effect on the proceeding which is presently pending before the 
ICC? 

Mr. Jupp. It would terminate the section 13 proceeding before the 
ICC. It would still be perfectly open to the trustee of the Long 


| 
i 





LONG ISLAND RAIL ROAD (INTRASTATE PASSENGER FARES) 63 


Island or to any party who wanted to go to court and get an order 
against the trustee, to ask the Public Service Commission to increase 
the fares, and we would take such position there as the facts might 
indicate to be proper. 

Mr. Kuen. The passage of this legislation, I believe, will confirm 
the statement I think Mr. Walsh made here, that if any party wer 
aggrieved, whether it is the railroad or the user of the railroad, they 
could appeal from the decision of the Public Service Commission of 
New York to the courts. They do not have to appeal to the ICC. 

Mr. Jupp. They could. As a matter of fact, 1 am counsel now to 
consumers where we say the Public Service Commission fixed rates 
too high, and we want to exercise that right. 

Mr. Hinsuaw. I think if there are no further questions, we will 
adjourn the hearings until probably Tuesday, although notice shall 
have to be given with consent of the chairman of the full committee 
We will have a further hearing on this. 

Mr. Jupp. Will we have a chance to reply to that? 

Mr. Hinsuaw. That hearing will be for the Interstate Commerce 
Commission and any opponents who may appear, and any further 
proponents who may appear. We thank you. 

The meeting is adjourned. 

(Whereupon, at 12:12 p. m., the hearing was recessed, to reconvene 
at 10 a. m., Tuesday, July 28, 1953.) 
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TUESDAY, JULY 28, 1953 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 1 oF THE COMMITTEE 
ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10:15 a. m., pursuant to recess, in room 
1301, New House Office Building, Hon. Carl Hinshaw (chairman of the 
subcommittee) presiding. 

Mr. Hinsuaw. The committee will come to order. 

The purpose of this meeting is to continue the hearings on H. R. 
6454, to amend section 13 of the ICC Act, Interstate Commerce Act. 

The first witness will be Mr. Howard Hosmer, examiner, Interstate 
Commerce Commission. Mr. Hosmer. 


STATEMENT OF HOWARD HOSMER, EXAMINER, INTERSTATE 
COMMERCE COMMISSION, WASHINGTON, D. C. 


Mr. Hosmer. Mr. Chairman and gentlemen of the committee, my 
name is Howard Hosmer. Iam a hearing examiner for the Interstate 
Commerce Commission. Somewhat as a sideline in that capacity, 
I have for a number of years assisted the legislative committee of the 
Commission, first under former Commissioner Eastman and later 
under Dr. Splawn, primarily in drafting reports on bills in reponse to 
requests from this committee and the companion committee of the 
Senate. 

For that reason, I understand, I was directed by Chairman Johnson 
of the Commission to come here in response to Mr. Layton’s letter 
asking that the Commission be represented at these hearinrs. I am 
not testifying. I am here to answer any questions or be of any service 
which I can. 

Since the last session of the subcommittee, the Commission has 
reported on the new bill, the substitute bill, H. R. 6454. I brought the 
official copies of that reply with me and filed them with Mr. Layton. 
You have copies of the report before you. I can read it or not, as you 
think best. 

Mr. Hinsuaw. I think it would be well to read it because we want 
to have it in the record anyway. If you will read it along with us, we 
can perhaps ask some questions. 

Mr. Hosmer. Very well, sir. 

Dear CuarrMan Wotverton. Your letter of July 23, 1953, addressed to the 
Chairman of the Commission and requesting a report and comment on H. R. 


6454, introduced by Congressman Derounian, to amend section 13 of the Inter- 
state Commerce Act so as to exclude certain intrastate passenger fares from the 
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jurisdiction of the Interstate Commerce Commission, has been considered by the 
entire Commission, and I am authorized to submit the following comments. 

H. R. 6454 would amend Tae 13 by adding at the end of paragraph (4) 
thereof, a proviso which would deprive this Commission of jurisdiction to investi- 
gate or alter anv intrastate rate, i , charge, classification, regulation, or practice 
relating to the transportation of passengers by a carrier whose lines are entirely 
within a single State, and which derives more than 50 percent of its gross revenues 
from passenger service, with less than 5 percent thereof from interstate transporta- 
tion of passengers. 

It is our understanding that H. R. 6454 is intended as a substitute for H. R. 
5601, on which we reported to you June 24, 1953. H. R. 5601 proposes to add 
two new provisos to section 13 (4). Under the first proviso the Commission 
would have no jurisdiction over any intrastate rate, fare, etc., unless a complaint 
against the same has been filed with the State authority by the carrier maintain- 
ing the same, and that such State authority has had reasonable opportunity to 
act thereon and has failed to grant the relief requested. In our letter of June 24, 
1953, we pointed out that if filing a complaint by the carrier with the State au- 
thorities is made a condition precedent to our exercise of jurisdiction, we might 
find ourselves without power to act on a complaint by a shipper or locality against 
intrastate rates which discriminate against interstate commerce, where the low 
intrastate rates are voluntarily maintained by the carrier 

The proviso proposed in H. R. 6454 is virtually identical to the second proviso 


which H. R. 5601 would add to section 13 (4). This proviso would deprive us 
of jurisidetion over the Long Island Rail Road and perhaps a very small number 
of other roads In our letter on H. R. 5601, we suggested that the bill may be 


directed at the situation involved in Docket No. 31120, The Pennsylvania Rail- 
road Company v. The Long Island Rail Road Company, wherein the Pennsylvania 
filed a complaint under section 13, alleging that intrastate commutation fares of 
the Long Island unjustly discriminate against interstate commerce and asking 
that we require an increase in those Long Island fares. The New York commis- 
sion objected to our taking jurisdiction of the complaint by the Pennsylvania. 
Hearing in that proceeding before a hearing examiner was completed on June 8, 
1953, and briefs were due on July 15, 1953. 

Under the proviso which H. R. 6454 would add to section 13 (4), we would be 
deprived of jurisdiction to decide the proceeding. In discussing this proviso in 
our letter on H. R. 5601, we stated: 

“Although we do not favor deciding cases by legislation, we would have no 
se1ious objection to the bill, were that its only effect.’’ 

As it now appears that the primary object of H. R. 6454 is to remove our juris- 
diction over the complaint in Docket No. 31120, it is our present view that we 
should make no recommendation either for or against the bill since such recom- 
mendation might be interpreted as a prejudgment of the issues in that proceeding. 

Respectfully submitted. 

J. M. Jounson, Chairman, 

I have no other statement, 

Mr. Hrnsuaw. Thank you very much. 

Are there any questions? Mr. Klein. 

Mr. Kier. But the Commission has not changed its view as stated 
in the previous letter which says that, ‘‘We would have no serious 
objection to the bill.”” Is that correct? 

Mr. Hosmer. No; that of course stands. I would suspect that 
perhaps the situation was not as clear as it is now with reference to the 
significance of the case by the Pennsylvania. But the former letter 


stands. 

Mr. Kuri. If there were no proceeding pending at the present 
time before the Commission, then I assume that the position of the 
ICC would be that they would have no objection to legislation of this 
type? 

Mr. Hosmer. I cannot answer that, sir. 

Mr. Kier. Would you not infer that from the letter? In other 
words, the Commission objection seems to be if you took the position, 
let us say, in favor of this legislation, it might be a prejudgment of 
the case that is now pending. 
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Mr. Hosmer. That is the immediate reaction. 

Mr. Kur. If there were no case pending, it seems to me to follow 
that they would have no objection. 

Mr. Hosmer. That may be a reasonable inference. 

Mr. Kuen. But you do not want to make that inference? 

Mr. Hosmer. I will leave it to you, sir. 

Mr. Beamer. | presume the case to which you are referring is the 
reorganization case that is planned or scheduled? 

Mr. Hosmer. No, sir; this has nothing to do with the reorganiza- 
tion. This is the case brought by the Pennsylvania Railroad in which 
they seek to increase the fares of the Long Island. 

Mr. Beamer. Is there also not a reorganization case hearing set for 
this fall? 

Mr. Hosmer. I do not know the setting of it. I am not familiar 
with that proceeding except in a general way. There is, of course, the 
reorganization proceeding under section 77. 

Mr. Beamer. Is it possible that that case, likewise, the reorgani- 
zation presentation before your Commission, might preclude you from 
making any comments at this present time as well as this other case? 

Mr. Hosmer. Perhapsso. More particularly we are thinking about 
this bill and this complaint. But there is a relation in all of these pro- 
ceedings, of course. I think it might carry such an inference. 

Mr. Hinsnaw. Mr. Bennett? 

Mr. Bennett. To what extent has the Commission had jurisdic- 
tion over the Long Island Rail Road Co. in the past? 

Has your Commission assumed jurisdiction or taken jurisdiction in 
control over rates in the case of that road in the past? 

Mr. Hosmer. You are speaking of freight rates? 

Mr. Bennerr. Well, any rates. 

Mr. Hosmer. It is an interstate carrier, and their interstate freight 
rates are subject to the Commission’s jurisdiction. Their passenger 
fares, insofar as they are interstate, which is to a limited extent, are 
directly subject to the jurisdiction of the Commission. Under section 
13 it does have this indirect or appellate jurisdiction, whatever you 
want to term it. 

Mr. Bennett. Have you fixed passenger rates in the case of this 
road? 

Mr. Hosmer. I just at the moment do not recall. We have had 
proceedings of that kind. Possibly the gentleman from New York 
can tell us. 

Mr. Watsu (counsel, Public Service Commission, State of New 
York). I don’t believe they ever have. 

Mr. Hosmer. I know there have been hearings years ago, but at 
the present time I think they are under the primary jurisdiction of the 
New York Commission, sir. 

Mr. Bennett. If you never have claimed jurisdiction to control 
passenger rates, the purpose of this bill is to make it clear that you do 
not have the right to do so. 

Mr. Hosmer. Yes, sir; that is the effect of it. 

Mr. Bennett. What serious problem, if any, is involved in depriv- 
ing the Interstate Commerce jurisdiction or making clear that they 
have no jurisdiction? Who would be damaged or who would be 
affected adversely? 
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Mr. Hosmer. Perhaps Mr. Kaier, who comes after me, I under- 
stand, can develop that better than I can. It is a question of opinion 
as to how serious it would be. The Long Island does have an appre- 
ciable amount of freight business, quite a considerable amount of it, 
as to which it is an interstate carrier, and as to which it must be pro- 
tected in a revenue way to get the revenue to perform its business as 
an interstate carrier of freight. 

Mr. Benner. This would not affect the Commission’s jurisdiction 
as to freight rates. 

Mr. Hosmer. No, it would not. But I understand the chairman 
has been advised that if they are losing a considerable amount of 
money on their passenger business, in order to continue an operation 
as a freight carrier the freight rates might have to be increased to 
offset that. That is one argument. As to how serious the situation 
would be, I wouldn’t undertake to say. It is a potential question 
that is a matter of opinion. 

Mr. Hinsuaw. Mr. Carlyle? 

Mr. Caruyte. I do not have any questions. 

Mr. Hinsuaw. Mr. Hosmer, does this bill, H. R. 6454, do anything 
more than take away the ICC jurisdiction in the pending proceedings 
of the Pennsylvania versus Long Island Rail Road case? Does it 
do anything in addition to that? 

Mr. Hosmer. No, I don’t understand it does, sir. 

Mr. Kue1xn. Would the gentleman yield? 

Mr. HinsHaw. Yes. 

Mr. Kier. It would certainly, if this were passed, remove from 
the ICC any case of this type, whether it was completely intrastate 
or any part of it interstate. 

Mr. Hosmer. Yes, sir. I did not mean it was limited to that 
effect. Of course, that is the immediate effect. But it completely 
takes out the Long Island from under section 13 (4) for the future, as 
Mr. Klein pointed out. I perhaps did not understand the question. 

Mr. Hinsuaw. That is for all time or at least until the act was 
reamended. 

Mr. Hosmer. Yes, sir. 

Mr. Hrnsoaw. Would you say if the bill became law that the 
Interstate Commerce Commission would have no jurisdiction over 
intrastate fares on the Long Island? Would any authority under 
section 15 (a), for example or the national transportation policies be 
taken away by this bill? 

Mr. Hosmer. It would be taken away, as I understand it, com- 
pletely, because section 13 (4) is the only provision of the act which 
gives the Commission the power to take hold of the interstate fares 
and it would be completely removed. 

Mr. Hinsuaw. Section 15 (a) or the transportation policy would 
not govern? 

Mr. Hosmer. In my opinion it would not. 

Mr. Hinsuaw. Are there any other questions? Mr. Klein. 

Mr. Kuern. Just one more question. Can you tell us, have you 
had many cases where a State commission, such as the New York 
State commission in this case, fixed a fare, and then the railroad 
appealed or went to the ICC for a higher fare, claiming that that was 
not sufficient? Is that a usual practice, would you say? I am not 
talking of the Long Island Rail Road. 
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Mr. Hosmer. Yes, I understand. Yes, there have been an appre- 
ciable number of those cases in the past, not a great many, but it has 
come up rather occasionally. 

Mr. Kuern. In other words, it is almost like appealing to the ICC. 

Mr. Hosmer. Exactly. 

Mr. Kier. But the railroads do have the right, do they not, or 
any other carrier, to appeal to the courts as well on that decision? 

Mr. Hosmer. Yes, sir; on the grounds of confiscation or that they 
have not followed the State law. But they do come to use fairly 
often, in the past they have, at least, under section 13 (4) complaining 
of passenger rates. I may say, when this act was first passed, the 
Commission took hold of the fares of New York, passenger fares, 
throughout the State, and the State brought a suit clear up to the 
Supreme Court, and they lost it, claiming that section 13 (4) was 
unconstitutional. So right at the outset we had that question pre- 
sented from New York, and it has come up from other States. Of 
course, the legal question has been settled. 

Mr. Kurein. Those were cases, were they not, where there was no 
question of the interstate character of the carrier? 

Mr. Hosmer. They were intrastate fares of carriers who were en- 
gaged in interstate carriers. 

Mr. Kuen. Have you had any other cases similiar to this case that 
is now pending? Not the Long Island, but any other railroad which 
comes within this same category as being almost exclusively intrastate? 

Mr. Hosmer. I don’t recall any. The Long Island is a unique 
railroad in many respects. I don’t recall any that I would say were 
exactly comparable. There may have been. 

Mr. Kuen. That is all. 

Mr. Hinsnaw. Mr. Harris. 

Mr. Harris. Mr. Hosmer, are you the examiner in this case? 

Mr. Hosmer. In the Pennsylvania Railroad case? 

Mr. Harris. Yes, sir. 

Mr. Hosmer. No, sir; I have had no connection with that. 

Mr. Harris. Do I understand you are one of the examiners? 

Mr. Hosmmr. Yes, sir; 1 am a hearing examiner. This complaint 
is being heard by another hearing examiner. I have no connection 
with it. 

Mr. Harris. The interesting statement that is made in the report of 
the Commission, which I wanted to inquire about, is the last two para- 
graphs of the report. It says under the proviso the bill, that is 
H. R. 6454, would add to section 13 (4), we would be deprived of juris- 
diction to decide the proceedings. Talking about this ‘‘proceedings,”’ 
or, “‘in discussing this proviso in our letter on H. R. 5601, we stated 
‘Although we do not favor deciding cases by legislation, we would 
have no serious objection to the bill were that its only effect’.”’ 

Then vou proceed to say “As it now appears, the primary object of 
H. R. 6454 is to remove our jurisdiction over the complaint in docket 
31120.”’ Is that the only purpose of it? 

Mr. Hosmer. Of the new bill, of 6454? Yes, sir. Well, that is the 
primary purpose as we understand it, the immediate purpose of it. 

Mr. Harris. You mean it is to get at this particular case pending 
before the Commission and nothing else? There is no reason for this 
except this particular case pending before you down there? 
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Mr. Hosmer. Well, I don’t mean to say that that is the only pur- 
pose. I think it is pretty clear that this the immediate purpose, with 
the secondary purpose of removing the ICC jurisdiction for the future. 

Mr. Harris. That is what I thought was the purpose, taking the 
jurisdiction away altogether. But I get from this the primary object 
of this is to get at this case pending down here. 

Mr. Hosmer. Well, we perhaps—TI am not sure that that is a clear 
statement of the peleven of the proponents of the legislation. That 
is the immediate effect of it, and that immediate effect is what I think 
actuates the Commission in feeling that they should not express 
themselves on this bill because of the pendency of the litigation 
before it. 

Mr. Harris. That is the point I was going to inquire about next. 

Mr. Hosmer. Yes, sir. 

Mr. Harris. “It is our present view,’”’ speaking of the Commission, 
“that we should make no recommendation either for or against the 
bill since such recommendations might be interpreted as a prejudgment 
of the issues in that — eeding.”’ 

Mr. Hosmer. Yes, si 

Mr. Harris. That is a pretty delicate situation in which to place 
this committee. The Commission seems to take the viewpoint that 
they will make no recommendation because you have proceedings 
pending down there, and it might indicate one way or the other the 
Commission’s feeling. I cannot understand that myself. How are 
we going to know as a committee what the recommendation of the 
Commission is on legislation of this character, if for instance, there is 
no such docket pending before it? That is what we need to know, 
what the Commission thinks about the legislation, and on the merits 
of the legislation and not because of some case pending before you 
down. there. 

Mr. Bennerr. Will you yield? 

Mr. Harris. Yes; I will yield. 

Mr. Bennert. Is it a fact that the sole issue in this Long Island 
proceeding that you referred to is whether the Interstate Commerce 
Commission has jurisdiction or not under section 13 or are there other 
issues involved in the case? 

Mr. Hosmer. Well, of course the issue is the discrimination, which 
is alleged by the Pennsylvania. ‘The jurisdiction is under section 13. 
A plea to the jurisdiction was filed and the Commission found that 
it had jurisdiction, contrary to the contentions of the New York 
Commission. They are going ahead with the hearing under the law 
as it stands, unless their jurisdiction is removed by “this legislation. 
But | think it is clear that whatever they said, if they said it 1s a good 
bill, it ought to be done, that is a statement which is detrimental to 
the Pennsylvania. If, on the other hand, it says ‘‘We don’t like this 
legislation, we don’t think the bill should be passed,” that carries a 
slant in favor of the Pennsylvania. 

Mr. Bennerr. I was just wondering what the primary issue was in 
this Long Island case, whether it was the question of your Commission 
having jurisdiction under section 13, or whether there were other 
issues that were equally important, let us say, in the decision of the 
case. 

Mr. Hosmer. Of course the big issue is the issue of discrimination. 
The Commission has found as a preliminary matter that it has juris- 
diction. 
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Mr. Bennett. If the big issue is discrimination, then the approval 
of this bill would not relate directly to that, would it, because this bill, 
as I understand it, merely goes to your jurisdiction. 

Mr. Hosmer. Yes, but it would stop the case, it would stop the suit 

Mr. Bennerr. It would stop the suit, but it would not have any 
effect on the issue of whether there was or was not any discrimination 
against intrastate commerce, would it? 

Mr. Hosmer. Well, it would be a moot question as far as the Com- 
mission is concerned, because it would have no power to determine 
that. 

Mr. Bennett. It would deprive you of your authority to determine 
that. 

Mr. Hosmer. It may be unfortunate in response 

Mr. Harris. How long, ordinarily, in cases of this kind would it be 
before a determination is made in this case pending before your Com- 
mission? 

Mr. Hosmer. Well, the briefs originally were due the 15th of July. 
That date has been postponed, as I understand it, until July 30, | 
believe. The examiner has to prepare a proposed report. How long 
that will take him, I don’t know. Let’s say as an estimate he will 
have his proposed report ready by November 1, possibly. Then it is 
made public and the parties file exceptions to it. They usually ask 
for oral argument on those exceptions before the Commission. Con- 
ceivably that might bring a submission of the case perhaps by the Ist 
of January, or sometime in January. Then the Commission would 
decide it. I would say that it is possible that the case would be dis- 
posed of within 12 months or possibly less. It is subject to human 
considerations that you cannot predict. But there is no general rule. 
This is a complex case, admittedly, and how long it will take I couldn't 
undertake to say. Again, theoretically, possibly 12 months for a final 
decision by the Commission. 

Mr. Harris. Within 12 months, then, you think there would be a 
decision. The Commission would get it in January, and within a 
reasonable time thereafter there should be a decision? 

Mr. Hosmer. Yes, sir; possibly in 9 months, possibly by the Ist 
of April. 

Mr. Harris. Representatives of the New York Commission were 
down here, and I got the impression from them that they thought if 
this matter was under the exclusive jurisdiction of the New York 
regulatory commission, that they could probably bring about better 
service on this railroad. Have you any comments you care to make 
on that? 

Mr. Hosmer. No, sir; 1 have not. I am not familiar enough with 
the situation to express an opinion. I know it is a very complex and 
difficult question to settle. All 1 know is from reading about it in the 
papers. I have the utmost sympathy for the New York people in 
trying to settle it. I believe they are entirely sincere. But I would 
not undertake to predict their success. 

Mr. Harris. Well, out of the experience you have had in the 
Commission, is there any reason to justify the thought that a State 
regulatory commission can bring about assurance of better service 
than the Interstate Commerce Commission in certain cases? 

Mr. Hosmer. I wouldn’t undertake to say, sir, from my personal 
experience. The State commissions are efficient and sincere. We 
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have pleasant relations with them. I wouldn’t want to say anything 
that would reflect on whether they can do it better than we could 
or not. 

Mr. Harris. Well, I appreciate the delicacy it places your com- 
mission in as well as I can understand their attitude toward the 
matter. I assume that the interest of the public is the service that 
should be provided by this railroad. 

Mr. Hosmer. Absolutely, sir. Yes. 

Mr. Harris. That is all, Mr. Chairman; thank you. 

Mr. Hinsuaw. Thank you, Mr. Hosmer. I presume in the testi- 
mony that you have given, the Commission concurs and accepts 
your testimony as their own? 

Mr. Hosmer. Well, they haven't given me any instructions. | 
have been talking here on my own. I have tried to express views 
that I thought did not depart too far from their policy, sir. 

Mr. Hinsuaw. That you have very ably done. 

Mr. Hosmer. Thank you. 

Mr. Hinsuaw. Mr. Gregory Prince, the general solicitor of the 
Association of American Railroads. 

Mr. Prince, I might say, sir, we are subject to the calls of the 
House, and we want very much to get over and hear part of this 
debate. If you can summarize your testimony, we will place it at 
length in the record, and thereby expedite the proceedings. 


STATEMENT OF GREGORY PRINCE, GENERAL SOLICITOR, ASSO- 
CIATION OF AMERICAN RAILROADS, TRANSPORTATION 
BUILDING, WASHINGTON, D. C. 


Mr. Prince. Mr. Chairman, in view of that I will attempt to 
accommodate the committee by summarizing this statement, and 
letting the full statement go into the record. 

For the purpose of the record, my name is Gregory Prince. I am 
general solicitor of the Association of American Railroads. The 
present bill, H. R. 6454, as I understand it, supersedes the original 
bill, 5601, and that bill has been tabled and is to receive no further 
consideration. Is that correct? 

Mr. Hinsuaw. That is correct. 

Mr. Prince. My statement really reduces itself to two very 
simple points. We have here in 6454 what appears to be a form of 
special legislation. General standards are prescribed for the limit- 
ing of the application of the bill to certain carriers that meet three 
prescribed standards. However, they seem to be primarily tailor- 
made general standards to fit the Long Island Rail Road. 

Incidentally, those standards bring into its terms 2 other insignifi- 
cant railroads, one a class 2 carrier and one a class 3 carrier. So it is 
pretty clear, I think, from the legislation, and from the testimony of 
proponents, that it is directed at the Long Island Rail Road situation. 
It seems to me that for the Congress of the United States to concern 
itself with a matter directed to a single railroad, such as the Long 
Island, the proponents have upon them a burden of making a strong 
showing that the principle to which this legislation is directed, as 
applied to the Long Island, has had an adverse effect upon the public 
interest; that it has been so exercised by the Commission as to amount, 
in fact, to practically an abuse of discretion. Otherwise, what right 
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have they got to come here and ask for this special exemption? 
There is nothing in the history of the exercise of the Commission’s 
authority under 13 (4) as applied to the Long Island situation, that 
gives rise to any ground for relief on their part. 

As Mr. Walsh said a few minutes ago, the Commission has not 
exercised its authority under 13 (4) with respect to passenger rates 
on the Long Island. Iam not quite sure as to whether that is literally 
correct as to all of its passenger fares or whether it is only the com- 
mutation fares. I have received different information. But in any 
event, it is a largely unexercised power by the Interstate Commerce 
Commission. They have had the authority, if the passenger rates 
as set or maintained under the authority of the New York Commission 
had placed a burden on interstate commerce, on the interstate com- 
merce of the Long Island, to step in. But they have not seen fit to 
step in to any substantial extent. 

The New York Public Service Commission has had complete con- 
trol over the service of the Long Island. That being the case, what 
is it that they could do if this bill were passed that they could not 
have done in the past 30 years? They have had the complete control 
over the situation that they say they want to be sure they are going 
to maintain. Their principal complaint as I got it from listening to 
their testimony, was that the Long Island Rail Road service is very 
poor and inadequate. I won’t go into that factually, but that is, I 
think, their principal complaint. 

Having had control over the service through all these years, having 
been the body that has established the rates, if anybody is to blame 
for this situation it looks to me as though you have to lay it at the 
door of the Public Service Commission of New York. 

So I don’t see that they have presented to you any special case 
that calls for relief in this situation. They did not attack, generally, 
the principle of section 13 (4). They have made a case ‘for special 
relief from it but they did not attack the principle and philosophy of 
section 13 (4). 

And yet I have the feeling that that is really what they are aiming 
it, that is their real, true objec tive in this case. They are opposed to 
the philosophy of section 13 (4). That is the principal reason why 
the Association of American Railroads feels that this is a matter of 
sufficient general importance for us to make a presentation before 
your subcommittee in opposition to this bill. We think the authority 
and the philosophy of section 13 (4) is of such importance to the 
railroads it is quite a vital part of what the commission must have 
in order to carry on its responsibilities under other sections of the act, 
under section 15 (a), which the chairman referred to where they have 
the responsibility of s seeing that the railroads have revenues adequate 
to enable them to perform efficient and adequate transportation 
service. 

Section 13 (4) is an important part, and an important instrumen- 
tality of the Commission meeting that responsibility. We do not 
want to see any legislation put through the Congress which will 
whittle away at that authority, which will seek to undermine it in 
any way. ‘The first proviso of the original bill, 5601, is to me a 
piece of evidence that the proponents of this legislation are really 
basically warring with the philosophy of section 13 (4), and this 
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would become just a foot in the door, an entering wedge, to the 
undermining of that authority. 

It is very important that it be maintained. We want to urge you 

not to take any action here in what amounts really to a collateral 
attack upon that philosophy. If section 13 (4) is to be considered 
by this committee, if there is any question about its soundness, after 
more than 30 years in the Interstate Commerce Act, we think the 
results of having that authority in the Commission have justified 
the provision in the act, and it should be maintained. But if you 
are going to consider the question of whether section 13 (4) peoperly 
belongs in the act, let’s do it in a direct proceeding. Let’s not 
whittle it away by eating in from one corner or from the other, and 
making special exceptions to it. That is the principal reason why I 
appear before you, because I think that this would be a bad precedent 
to establish. I won’t stop to read the quotations, but I have here 
several quotations from the Supreme Court cases. 

Mr. HinsHaw. Have you completed your statement? 

Mr. Prince. Just about, sir. I am referring to the Supreme 
Court cases which developed the necessity and importance of section 
13 (4) authority. 

I want to point out one last thing, and that is that it is perfectly 
clear that the section 13 (4) can have a very proper application in the 
Long Island situation. It is perfectly true that substantially all of the 
passenger business is purely intrastate, but you have a substantial 
amount of interstate freight business. As Examiner Hosmer pointed 
out, that must be protected. Therefore, you can readily conceive of 
the necessity for the exercise of section 13 (4) authority with respect 
to the Long Island. If the New York Public Service Commission 
should set such a level of intistate rates as to impose a burden on 
interstate commerce, then the authority of the Commission under 
section 13 (4) should be exercised. It is proper that it should have that 
residual appeal at authority. It would apply just as well in this case 
as in any other. 

That is all, Mr. Chairman. 

Mr. Hinsuaw. Mr. Bennett? 

Mr. Bennett. Would the passage of this bill mean that, in the 
case of the Long Island Rail Road or others similarly situated, no 
matter how burdensome a passenger-rate structure was upon interstate 
commerce, that the Commission then would have no jurisdiction? 

Mr. Prince. That is exactly correct, sir. 

Mr. Bennetr. What would be a hypothetical case as to a railroad 
getting less than 5 percent of its revenues from passenger service? 
What would you assume the facts would have to be to indicate that 
there was a burden on interstate commerce? 

Mr. Prince. I am not quite sure of my facts, but let me assume 
them. I think the Long Island Rail Road has something in the 
neighborhood of $14 million of interstate freight revenue. I don’t 
know precisely what their intrastate passenger revenues amount to, 
but they are not too substantially more than that, perhaps twice as 
much as that. If this bill were passed, and the Commission, the 
Interstate Commerce Commission had no authority under section 13 
(4) with respect to the right to alter intrastate rates set by the New 
York Public Service Commission, then the New York Public Service 
Commission could—I am not saying they would, but they could —set 
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the intrastate passenger rates at such a low level as to place a heavy 
burden on the interstate freight rates if the railroad were to be main- 
tained as an operating entity. 

Therefore, your interstate rates would have to be raised to offset 
the deficit brought about by the low intrastate rates. That imposes a 
burden on interstate commerce. That is the theory of this authority 
in the Interstate Commerce Commission under section 13 (4). 

Mr. Bennett. You would prefer to let each case depend upon its 
own facts as has been the case in the past? In other words, if it can 
be shown that the passenger-rate structure of the Long Island Rail 
Road, as a matter of fact, does burden interstate commerce, then you 
would prefer to have the commission, or the Interstate Commerce 
Commission, retain its jurisdiction? 

Mr. Prince. Absolutely, Mr. Bennett. It seems to me that is 
sound, and that is the philosophy of section 13 (4). They have not 
shown any abuse of that authority by the Interstate Commerce Com- 
mission. They have not been hamstringing the New York State 
Commission in the exercise of its proper authority over intrastate 
rates. 

Mr. Bennett. In the case that is pending, if the Commission has 
jurisdiction, and if that fact is established, and if it is shown that 
there is a burden on the Interstate Commerce Commission, they would 
then have the right to fix passenger rates under the Interstate Com- 
merce Act? 

Mr. Prince. Yes, sir. 

Mr. Benner. And once having fixed such passenger rates, would 
the State Commission then have any jurisdiction at all? In other 
words, is there a conflict? 

Mr. Prince. I am going to have to plead a certain amount of 
ignorance on the operation of section 13 (4 I don’t know the 
extent to which the State authority would then have to apply to the 
Interstate Commission to modify at some subsequent date the rates 
established by the Interstate Commission under section 13 (4) pro- 
ceedings. I think very likely, Mr. Kaier, who will follow me, will be 
able to answer you more precisely on that. 

Mr. Bennett. I was just wondering to what extent the jurisdiction 
would conflict. In other words, if the Interstate Commerce Com- 
mission did find that there was a burden on commerce, and it fixed 
passenger rates, would those rates stay in effect until they were 
modified again by the Interstate Commerce Commission, or could at 
some later time the State Commerce Commission make a different 
finding and set a different set of rates? 

Mr. Prince. That is a pertinent question, and I am again going to 
refer you to Mr. Kaier. He has handled a number of such cases. I 
do not have sufficient familiarity with that to be sure of my answer. 
I hesitate to speculate. 

Mr. Hinsuaw. Any other questions? 

Mr. Kier. Mr. Chairman. 

Mr. Hinsnaw. Mr. Klein. 

Mr. Kuer. Mr. Prince, do you think the Interstate Commerce 
Commission should have jurisdiction over a carrier whose business is 
exclusively intrastate? 

Mr. Prince. No, sir. 
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Mr. Kuern. And the section 13 (4) refers only to passenger rates, 
does it not? 

Mr. Prince. No; that is not correct. 

Mr. Kern. That is my understanding. 

Mr. Prince. No, unless I am badly mistaken it is not so limited at 
all. Your bill, 6454, is removing the Commission’s jurisdiction solely 
with respect to passenger rates. But that is not, as I understand it, 
the question you asked me. 

Mr. Kuern. Well, at any rate, what this bill, as I understand it, is 
trying to accomplish is to take from the ICC jurisdiction over passen- 
ger rates of a railroad whose business is almost exclusively intrastate. 

Mr. Prince. Whose passenger business is almost exclusively intra- 
state, but you cannot overlook the fact that there is a very substantial 
amount of interstate freight business conducted by that railroad. 
That is the important factor in this situation. It conducts a larger 
volume of interstate freight business, has larger interstate revenues, 
than a very substantial number of class I railroads in this country. 

Mr. Kier. Would the passage of this legislation take away from 
the ICC the authority over those freight rates? 

Mr. Prince. No, sir; it would not. But the effect of this bill 
would—pardon me, I am not saying that the New York commission 
is going to exercise its jurisdic tion in this way, but you must consider 
the possibilities. I say it puts the New York commission in the posi- 
tion of setting the intrastate passenger rates at such a level, such a low 
level, as to cause an undue and unreasonable burden on interstate 
commerce. And there is a substantial amount of interstate commerce 
here to suffer from that burden. 

Mr. Kuen. Let me see if I understand that point. You mean, 
then, if the passenger rates were set at such a low rate that it might 
have an effect on the freight rates, of the freight going in interstate 
commerce? 

Mr. Prince. It would have such an effect on the revenues of the 
carrier that in order to keep them alive you would have to put your 
freight rates at a higher level to carry this burden, to offset the bad 
effect on revenues from the too low passenger rates. 

Mr. Kier. I understand that point. Do you know what per- 
centage of the Long Island business is carring freight in interstate 
commerce? 

Mr. Prince. I think it is in the neighborhood of 30 percent. 

Mr. Kier. How much? 

Mr. Prince. In the neighborhood of 25 to 30 percent. But that 
is only a guess. I am not sure of those facts. Mr. Kaier would 
probably know the facts. 

Mr. Kuen. You would, would ~~ not, be in favor of legislation 
which would remove from the ICC or any Federal regulatory body 
jurisdiction over pure ly intrastate imaetied 

Mr. Prince. They do not have jurisdiction over purely intrastate 
companies now. There is no necessity for any such legislation. 

Mr. Kuer. If the Long Island Rail Road were not carrying any 
freight, you would concede they should not be under the jurisdic tion 
of the ICC. I realize it is a suppositious question. 

Mr. Prince. If you have a purely intrastate carrier, then the 
Commission should not and does not have any jurisdiction. 

Mr. Kuen. That is all, Mr. Chairman. 
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Mr. Hinsnaw. I think that the committee will recess until we have 
answered this quorum call. We will try to continue the hearings at 
least until 12 o’clock. 

You are excused, Mr. Prince. We thank you very much for your 
contribution to our hearings. We will put your statement into the 
record of our hearings. 

(Mr. Prince‘s prepared statement follows:) 


STATEMENT OF GreGory S. Prince, GENERAL SOLiIctToR, ASSOCIATION OF 
AMERICAN RAILROADS 


My name is Gregory 8S. Prince. I am general solicitor of the Association of 
American Railroads, with offices in the Transportation Building, Washington, 
D. C. This association represents approximately 95 percent of the class I rail- 
roads of the United States. 

As I understand it, H. R. 6454 supersedes H. R. 5601, which was tabled by the 
subcommittee at its hearing on Friday, July 24, and is to receive no further con- 
sideration. H. R. 6454 would amend subdivision (4) of section 13 of the Inter- 
state Commerce Act by adding thereto a proviso to the effect that the Commission 
should have no jurisdiction to investigate or alter any such rate, fare, charge, 
classification, regulation, or practice relating to the transportation of passengers 
by a carrier whose lines are situated entirely within a single State, and which 
derives more than 50 percent of its gross revenues from passenger service and 
derives less than 5 percent of its passenger revenues from the transportation of 
passengers in interstate commerce. 

The word “such” refers to any rate, fare, charge, classification, regulation, or 
practice, made or imposed by authority of any State. The three limitations that 
the carrier be situated entirely within a single State, that it derive more than 50 
percent of its gross revenues from passenger service, and that it derive less than 
5 percent of its passenger revenues from the transportation of passengers in inter- 
state commerce, limit the application of the provision to three railroads. These 
three railroads are the Long Island Rail Road Co., a class I carrier, the Fonda, 
Johnstown & Gloversville Railroad Co., a class II carrier, and the Manitou & 
Pike’s Peak Railway Co., a class III carrier. The very fact that it is so limited 
in its application gives this bill the appearance of special legislation rather than 
general legislation. 

Proponents of H. R. 6454 have made it clear that their advocacy of this bill is 
solely because of its applicability to the Long Island Rail Road. They are wholly 
unconcerned with its application to the other two railroads mentioned. The 
standards prescribed in the bill governing its applicability appear to be designed 
to fit the Long Island Rail Road Co. in particular rather than related to any 
principle involved. The use of what purport to be general standards was perhaps 
in recognition of the fact that there would have been no possibility of passing 
legislation which provided that the Interstate Commerce Commission should be 
deprived of jurisdiction to investigate or alter any rate, fare, charge, classification, 
or practice relating to the transportation of passengers on the Long Island Rail 
Road Co. made or imposed by authority of the New York Public Service Com- 
mission. However, when the general standards are tailor-made as they are in 
this case the “special’’ nature of the legislation is still clearly recognizable. 

In order to justify such special legislation, proponents have the burden of making 
a very strong showing that the application of the principle of section 13 (4) of the 
Interstate Commerce Act to the Long Island Rail Road has led to results inimical 
to the intent of Congress and to the purposes of section 13 (4). In fact, it would 
hardly seem reasonable for the Congress of the United States to be called upon to 
consider such special legislation unless the results had been such as to show very 
substantial harm to the public interest or a continuing course of conduct by the 
Interstate Commerce Commission amounting to an abuse of the discretionary 
power lodged in that body by section 13 (4). However, no such showing has 
been made by proponents, nor could any such showing have been made in the 
light of the facts. 

Stated in a broad general way, the authority conferred upon the Interstate 
Commerce Commission by section 13 (4) is to act as an overseer to see to it that 
rates and charges for intrastate movements do not result in unjust discrimination 
against, or an undue burden upon, interstate commerce. This authority was 
placed in the Interstate Commerce Act in 1920 in recognition of the dominant 
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public interest in interstate commerce and in the maintenance of an adequate 
national transportation system by railroad. At this point I think it is important 
to bear in mind that the jurisdiction conferred upon the Interstate Commerce 
Commission does not displace or supersede the State regulatory bodies in the 
renerally of their functions with respect to intrastate commerce. This is 
made clear in numerous Supreme Court cases. For instance, in Wisconsin R. R. 
Comm. v. C. B. & Q. R. R. Co. (257 U.S. 563), the Court, speaking through Chief 
Justice Taft, said 


exercise 











It is said that our conclusion gives the Commission unified control of interstate 
tate commerce. It is only unified to the extent of maintaining efficient 
of interstate commerce under the paramount power of Congress. It 
nvolve general regulation of intrastate commerce. Action of the 


: Commerce Commission in this regard should be directed to substantial 
irity which operates as a real discrimination against, and obstruction to 





propriate discretion to the State author- 
ties to deal with intrastate rates as between themselves on the general level which 
the Interstate Commerce Commission has found to be fair to interstate commerce’”’ 
(pp. 590-491 

Also, in Florida vy. United States (282 U. S. 194), the Court, speaking through 
Chief Justice Hughes, said 





state commerce, and must leave ap 


1 


The Commission has no general authority to regulate intrastate rates and the 
mere existence of a disparity between particular rates on intrastate and interstate 
traffic does not warrant the Commission in prescribing intrastate rates’”’ (p. 212). 

Furthermore, by the exercise of a proper restraint, the Interstate Commerce 
Commission has used its authority under section 13 (4) sparingly. Proponents 
have made no showing of an overreaching by the Interstate Commerce Commis- 
sion of its authority under section 13 (4) with respect to the regulation of intra- 
state passenger fares on the Long Island Rail Road, nor have the proponents main- 
tained that there has been any abuse of discretion on the part of the Interstate 
Commerce Commission in the exercise of its authority under section 13 (4). In 
fact, the record shows that in the more than 30 years since the passage of the 
Transportation Act of 1920, conferring upon the Interstate Commerce Commission 
its jurisdiction under section 13 (4), the Commission has not in a single case altered 
any commutation rates or fares applicable to intrastate commerce conducted by 
the Long Island Rail Road 

In this connection it is interesting to speculate as to why the proponents feé@l 
that the elimination of this largely unexercised jurisdiction of the Interstate Com- 
merce Commission over the Long Island Rail Road’s intrastate passenger fare 
structure would be a cure for their substantive complaint which appears to be over 
the service rendered by the railroad. Control over service has been continuously 
with the New York Publie Service Commission, and to date, as already mentioned, 
all intrastate commutation passenger fares have been maintained by authority of 
the New York Publie Service Commission without interference by the Interstate 
Commerce Commission Thus, to the extent that regulatory control has anv 
relation to the service rendered, the New York Public Service Commission must 
bear the full responsibility for the conditions complained of. If the experience of 
the past points in any direction, it might be to cause one to wonder if perhaps the 
State regulatory body may not have had too free a hand in this case. It is, there- 
fore, hard to escape the conclusion that from the practical standpoint the pro- 
ponents have made no case as to the need for, or the wisdom of, the special legis- 
lation proposed in H. R. 6454. 

Proponents presented no arguments and leveled no attacks against the theory 
and principle of section 13 (4 However, because their case for special exemption 
appears to be so lacking in justification, I cannot help but wonder if their basic 
objection is not to the theory and principle of section 13 (4). As a matter of fact, 
there are several things that indicate that a substantial weakening of the authoritv 
conferred upon the Interstate Commerce Commission by section 13 (4) is the 
objective of the proponents of this measure. One such piece of evidence is the 
first proviso to the original bill H. R. 5601. This proviso was to the effect that 
the Commission should have no jurisdiction to alter any intrastate rate unless it 
appeared that a complaint against such rate had been filed with the State regula- 





















tory authorities by the carrier and that such authorities had had a reasonable 
opportunity to act thereon and had failed to grant the relief requested. That pro- 
vision appears to be aimed directly at one of the foundation posts of the Commis- 
sion’s authority under section 13 (4) as declared and sustained in Florida vy. United 
States. In that case the Supreme Court said: 
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‘To hold, as some of the appellants urge, that there can be no adjustment of 
intrastate rates by the Interstate Commerce Commission so far as may be needed 
to protect interstate commerce until the State itself has first “‘sat in judgment on 
the issue of the lawfulness of those intrastate rates’ would be to impose a limitation 
not required by the terms of the statute and repugnant to the grant of authority.” 

p 210). 

In our judgment, the hampering effect and the delay in obtaining relief that 
would result from a provision such as that contained in the first proviso of H. R 
5601 would go a long way toward destroying the efficacy of section 13 (4 

There was further substantiating evidence in the testimony of the counsel for 
the New York Public Service Commission given before this subcommittee last 
Fridav that the ultimate objective of proponents goes beyor d what is sought in 
H. R. 6454 As I recall, counsel referred to the evils of section 13 (4), and one 
of the witnesses for proponents quite frankly gave as the reason for dropping the 
proposal to include the first proviso contained in H. R. 5601 that it might elimi- 
nate certain objectors to that bill. It is quite clear, taking the testimony of the 
proponents as a whole, that they are against the philosophy of section 13 (4 
We feel so strongly about the importance of maintaining the principle of seetion 


13 (4) that we must oppose vigorously any move that appears to us to be an 
attempt to whittle away at the authority conferred upon the Interstate Commerce 
Commission by that section of the Interstate Commerce Act. We view H. R. 
6454 as part of such a whittling operation and fear that it might be used as an 
entering wedge, or a foot in the door, to open up the subject for further weakening 
amendments at a future time. 

While, as I have said, no direct attack is being leveled at the philosophy of 
section 13 (4), I believe it would be appropriate at this time to consider very 
briefly the reasons for the authority conferred upon the Interstate Commerce 
Commission by this section and the important role which it plays in aiding the 
Interstate Commerce Commission to meet its responsibility under other provisions 
of the Interstate Commerce Act for the maintenance of an adequate and efficient 
national transportation system. I think it will be sufficient for the purposes here 
if I include an extended quotation from each of two Supreme Court cases dealing 
with the authority of the Commission under section 13 (4). The first of these is 
from Wisconsin R. R. Comm. v. C. B. & C. R. R. Co., supra (pp 5R5—h5RG): 

“Tt is manifest from this very condensed recital that the act [Transportation 
Act of 1920] made a new departure. Theretofore the control which Congress 
through the Interstate Commerce Commission exercised was primarily for the 
purpose of preventing injustice by unreasonable or discriminatory rates against 
persons and localities, and the only provisions of the law that inured to the benefit 
of the carriers were the requirement that the rates should be reasonable in the 
sense of furnishing an adequate compensation for the particular service rendered 
and the abolition of rebates. The new measure imposed an affirmative duty on 
the Interstate Commerce Commission to fix rates and to take other important 
steps to maintain an adequate railway service for the people of the United States 
This is expressly declared in section 15a to be one of the purposes of the bill. 

“Intrastate rates and the income from them must play a most important part 
in maintaining an adequate national railway system. Twenty percent of the 
gross freight receipts of the railroads of the country are from intrastate traffic, 
and 50 percent of the passenger receipts. The ratio of the gross intrastate revenue 
to the interstate revenue is a little less than 1 to 3. If the rates, on which such 
receipts are based, are to be fixed at a substantially lower level than in interstate 
traffic, the share which the intrastate traffie will contribute will be proportionately 
less. If the railways are to earn a fixed net percentage of income, the lower the 
intrastate rates, the higher the interstate rates may have to be. The effective 
operation of the act will reasonably and justly require that intrastate traffic should 
pay a fair proportionate share of the cost of maintaining an adequate railway 
system. Section 15a confers no power on the Commission to deal with intrastate 
rates. What is done under that section is to be done by the Commission ‘in the 
exercise of its power to prescribe just and reasonable rates,’ i. e., powers derived 
from previous amendments to the Interstate Commerce Act, which have never 
been construed or used to embrace the prescribing of intrastate rates. When we 
turn to paragraph 4, section 13, however, and find the Commission for the first 
time vested with a direct power to remove ‘any undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce,’ it is impossible to escape 
the dovetail relation between that provision and the purpose of section l5a. If 
that purpose is interfered with by a disparity of intrastate rates, the Commission 
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is authorized to end the disparity by directly removing it, because it is plainly an 
‘undue, unreasonable, or unjust discrimination against interstate or foreign com- 
merce,’ within the ordinary meaning of those words.” 

The second of these quotations is from Florida v. United States, supra (pp. 210- 
211): 

“The power of the Congress to authorize the Interstate Commerce Commission 
to establish intrastate rates in order to remove an unjust discrimination against 
interstate commerce is not open to dispute. Houston, East & West Texas Railway 
Company v. United States (234 U. S. 342); Illinois Central Railroad Company v. 
State Public Utilities Commission, supra; Railroad Commission of Wisconsin v. 
Chicago, Burlington & Quincy Railroad Company, supra; Arkansas Railroad Com- 
mission v. Chicago, Rock Island & Pacific Railroad Company (274 U. 8. 597); 
Alabama v. United States (279 U. 8. 229). In the exercise of this power, the Con- 
gress has given to the Commission authority not only to remove an undue preju- 
dice as between persons or localities, but to establish a statewide level of intra- 
state rates when this is found to be necessary to accomplish the purpose of the 
statute. In construing the statute this court has held that the general provision 
of section 13 (4) prohibiting ‘unjust discrimination against interstate commerce’ 
and authorizing the Commission to establish intrastate rates to prevent such dis- 
crimination, is to be read in connection with section 15a, both of which were added 
by Transportation Act, 1920 (secs. 416, 422, 41 Stat. 484, 488). There is what 
this court has called a ‘dovetail relation’ between the two provisions. The au- 
thority granted by section 13 (4) is thus to be considered in the light of the affirma- 
tive duty of the Commission to fix rates and to take other important steps to 
maintain an adequate national railway system. 

“As intrastate rates and the income from them must play amost important part 
in maintaining such a system, the effective operation of the act requires that intra- 
state traffic should pay ‘a fair proportionate share’ of the cost of maintenance. 
And if there is interference with the accomplishment of the purpose of the Con- 
gress because of a disparity of intrastate rates as compared with interstate rates, 





the Commission is authorized to end the disparity by directly removing it. Razl- 
road Commission of Wisconsin v. Chicago, Burlington & Quincy Railroad Company, 


supra; New York v. United States, supra’’ (pp. 585, 586). 

While section 15a has heen amended several times since these two cases were 
decided, and the references in the Wisconsin case to the requirement that the 
railroads be allowed to earn a fixed percentage of income is no longer appropriate, 
the Commission is still required under section 15a, in the exercise of its power 
to prescribe rates, to give due consideration to the need of revenues sufficient to 
enable the carriers to provide adequate and efficient railway transportation 
service. In the present circumstances, I do not believe it necessary to go into 
the question of the importance and the soundness of section 13 (4) in any further 
detail. 

Before concluding I should like to make just one further point. The reasons 
behind the grant of authority to the Commission under section 13 (4) could quite 
clearly have proper application in the case of the Long Island Rail Road. While 
the vast preponderance of its passenger business is intrastate, the railroad con- 
ducts a very substantial interstate freight business. It is quite conceivable that 
if the Interstate Commerce Commission could not exercise its authority under 
section 13 (4) with respect to intrastate passenger rates, such fares could be set 
at such a level as to impose a very heavy and severe burden upon the interstate 
business of the Long Island. 

In conclusion, I should only like to say that I hope that this subcommittee will 
not give aid and comfort to what amounts to a collateral attack upon the principle 
of section 13 (4) by acting favorably upon H. R. 6454. 





Mr. HinsHaw. The committee will recess for a few minutes. 

(Brief recess. ) 

Mr. Hinsuaw. The meeting will come to order. We will hear 
Mr. Kaier, of the Pennsylvania Railroad. 

Mr. Kaier, if you will give your full name and your position with 
the railroad, you may proceed. 
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STATEMENT OF EDWARD A. KATER, GENERAL ATTORNEY 
PENNSYLVANIA RAILROAD, PHILADELPHIA, PA. 


Mr. Karer. My name is Edward A. Kaier. I am a general attorney 
of the Pennsylvania Railroad, = ‘ss hiladelphia. 

Mr. HinsHaw. Very good, 

Mr. Karer. I would like to att in the beginning, gentlemen, that I 
by no means profess to have a knowledge of even all the importent 
problems of the Long‘Island Rail Road, but I do think as to the partic- 
ular bill before you, I can tell some facts which I think will be of some 
aid to you in passing on this bill. The object of the bill, of course, is to 
take away from the Interstate Commerce Commission all jurisdiction 
over the Long Island passenger fares. The first point I want to make 
is this: 

The proponents of the legislation have told you that the Long 
Island is simply a metropolitan transit facility, an interurban railroad, 
in no sense an interstate carrier. And I understand that to be the 
principal ground upon which they ask the passage of this legislation. 
The fact of the matter is that if the Long Island did not have the inter- 
state traffic which it actually does have, the Long Island Rail Road 
would stop operating almost immediately. It simply would not have 
funds to continue in operation. The freight business of the Long 
Island Rail Road is 90 percent interstate. The gross revenues from 
the freight business are over a third of those contributed by the pas- 
senger business. The freight business produces a substantial profit; 
the | passenger business produc es a great big deficit. 

In the past 16 years, since 1935, the Long Island passenger business 
has been operated at a deficit, without including any return on invest- 
ment or any interest on funded debt. 

Mr. Bennett. Right there, whose fault is that, in your opinion? 

Mr. Karer. I think, sir, that is largely the fault of the New York 
Publie Service Commission. 

Mr. Bennerr. Have applications been made for increases in pas- 
senger rates? 

Mr. Karer. Yes, sir. Applications for increases in commutation 
fares were made, I think, in about 1921, when every other railroad 
going into New York got them, and I think they were made, again, 
about 1926 and in 1936. All were denied. 

Mr. Bennett. Have any been made since 1936? 

Mr. Karer. Since 1936, sir, an application was made in 1942, I 
believe, and denied. And then in the postwar period, applications 
were made, one before the railroad went into bankruptcy, and several 
since that time. Those have been granted. However, most of them 
have been granted since the bankruptcy has occurred, and one of them 
was accompanied with an order to make a cost study which cost over 
a million dollars to make. Although that cost study, I think without 
any question, and I believe the New York commission did not ques- 
tion the fact, justified the 32% percent that was sought, the then 
trustee reduced the request to 20 percent, and that is what the New 
York commission prescribed, although I say that on the record of that 
case the necessity for the Long Island to have 32% percent was abso- 
lutely shown. 
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Mr. Bennerr. Did they increase them 20 percent then? 

Mr. Kaimr. Yes, sir. 

Mr. Bennerr. What was the result of that insofar as the losses are 
concerned in passenger revenues? 

Mr. Karer. Mr. Bennett, the losses continued because the inflation 
kept going on. Wages kept going up and prices kept going up, so 
that they had to come back for more. 

Mr. Bennett. When was the 20-percent increase granted? 

Mr. Karer. Increases were granted in 1947—I think I can tell you 
exactly about that. 

On July 14, 1947, there was a 20-percent interim increase, and then 
on July 1, 1948, an increase of 4.17 percent. Then on March 6, 1949, 
also on an interim basis there was a 20-percent increase. 

No; on March 6, 1949, it was 24 percent. It was 20 percent on 
April 14, 1951, and then an increase of about 1 cent a day, averaging 
about 1.6 percent on May 14, 1952. 

Mr. Bennertr. What is the total aggregate increase? 

Mr. Karer. I have heard it said, sir, that it is about 90 percent. 
But remember, that 90 percent was an aggregate increase on top of 
fares which had not been increased between, I think it was 1917 or 
1919, in around that time, and 1947, when all other fares in the East 
had been increased. 

So the Long Island went into the inflationary period with a level of 
sarnings that was simply too thin to carry it. 

Mr. Bennett. What is the situation as of now, the loss situation? 


Mr. Karer. As of now, it is very serious, sir, the loss on the Long 
Island. In 1952 the loss on the passenger was almost $5 million. 
That is on all passenger. If you divorce the commutation, and con- 


sider that separately, the loss was very much more. It was about 
$9 million on the commutation, but the other-than-commutation 
traffic, which is carried at rates almost twice as high as commutation, 
that produced a profit, so that that offset the loss on the commutation, 
and the overall loss on passenger was about $5 million 

In that same vear, sir, the freight produced a net railway operating 
income of almost $3 million. 

Mr. Kuern. So that the net loss was $2 million? 

Mr. Karer. The net loss was $2 million at net railway operating 
income, sir, which is the figure before any interest charges or before 
any return on investment. 

Mr. Bennett. How about freight rates for the railroad? Do they 
compare favorably with the rates of other roads, or have they been 
increased in line with them? 

Mr. Kater. Yes, sir; they have been increased. They have taken 
the same increase as increases in rates of other roads. 

Mr. Kuiein. Would the gentleman yield? 

Mr. Bennett. Yes. 

Mr. Kus. Were applications for the increase in freight rates made 
to the ICC or New York Commission? 

Mr. Karer. Applications for increase, sir, are handled in this 
manner, not only to the New York commission but quite generally 
throughout the country. The railroads file a rate with the Interstate 
Commerce Commission asking for increase in intrastate rates. At the 
same time they file an application with the State commissions and 
quite generally in the East they ask the State commissions to with- 
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hold action on those petitions until the ICC has decided the rates. 
After there is a decision from the Interstate Commerce Commission, 
they go to the State commission and bring that decision to their 
attention and ask the same thing on State traffic. 

Mr. Kier. Is that what the Long Island does? 

Mr. Kater. Yes, sir; that is what they do and the New York com- 
mission has, I believe, uniformly allowed these increases. 

Well, the point that I was trying to make, gentlemen, is that here 
the Long Island has not this freight traffic, $14 million worth, I think 
it was, in 1952. ‘Traffic from all over the United States coming into 
Long Island is in that amount. That freight traffic is being operated 
at a profit. 

The Long Island Rail Road operates 365 miles of line. It extends 
from New York City to the eastern end of Long Island, well over a 
hundred miles. It is the only railroad serving that area. I am sure 
that vou will agree that that does not sound like a metropolitan 
transit line, like an interurban line. 

In 1952, the Long Island had more freight revenue than 43 percent 
of the class I line-haul roads of the country. In other words, take 
switching roads out of the picture and the Long Island had 43 percent 
more. 

Mr. Hinspaw. Would you lift your voice a trifle, please? 

Mr. Karer. I say not even considering switching lines, the Long 
Island had more freight revenue than 43 percent of the class I railroads 
of the United States. Ninety percent of that freight is interstate, 
the Long Island freight. So 1 don’t think there can be any question 
whatever that the major premise of the proponents of this bill is 
simply wrong. The major premise as I understand it is this is an 
interurban railroad, in no sense an interstate railroad, it is a metro- 
politan transit facility with which the Interstate Commerce Commis- 
sion should have nothing to do. 

Gentlemen, that premise simply is at war with the facts. As 
matter of fact, United States Supreme Court had before it the ques- 
tion of whether they got a substantial amount of money from their 
passenger fares, and it held that they did. That was in New York v. 
United States (257 U.S. 591). The same group who are here contend- 
ing that the Long Island has no substantial interstate commerce and 
that the Interstate Commerce Commission should not have anything 
to do with it made that contention before the Supreme Court and they 
were defeated. 

Mr. Bennett. Is this the first time the railroad has sought assist- 
ance from the Interstate Commerce Commission insofar as passenger 
rates are concerned? 

Mr. Karer. No, Mr. Bennett, it is not. Immediately after the 
passage of the Transportation Act of 1920, the Interstate Commerce 
Commission increased interstate fares of all railroads, and many 
State commissions would not permit those increases. One of those 
commissions was New York. Thereupon the Interstate Commerce 
Commission required an increase in the fares of all New York railroads, 
the intrastate fares of all New York railroads, including the Long 
Island, but they did not include in that order commutation fares. 
They just included basic fares and left the commutation fares for some 
further investigation which for some reason or other just petered out. 
But they did fix the basic regular one-way fares of the Long Island and 








84 LONG ISLAND RAIL ROAD (INTRASTATE PASSENGER FARES) 
other roads at that time. That is the case that went to the Supreme 
Court and was sustained by the Supreme Court. 

Then, again, very briefly, in about 1942 the same thing happened. 
The ICC gave the 10- -percent increase in interstate fares, the New 
York Commission would not go along with it, the ICC raised all intra- 
state New York fares, except commuter, by 10 percent, there was 
court litigation about that, and the Interstate Commerce Commission 
pre vailed. 

Mr. Kuiern. What was the basis of the New York objection to that? 
Did they feel that the fares should not be raised, that they were high 
enough? 

Mr. Karer. Frankly, Mr. Klein, I do not know. I have not read 
that case for a long time. 

Mr. Kier. That would appear obvious, would it not? The ICC 
fixed the rate which the New York State Commission would not go 
along with. They either wanted more or they wanted less. 

Mr. Karer. They wanted less; there is no question about that. 

Mr. Kier. You do not know why? 

Mr. Karer. I don’t know why. Just to wind up my first point, 
gentlemen, it is simply this: That the Long Island Rail Road has got 
substantial amounts of interstate commerce, and it is of the greatest 
importance to the Long Island Rail Road, because it is the part of the 
operation that is profitable and that is carrying the rest. 

Mr. Kiern. You made a splendid statement, and I think it has 
helped us considerably. If, and I know it is “‘if,’’ because I am certain 
you are correct about the interstate fares, the Long Island Rail Road 
or any railroad similar to the Long Island did no interstate business, 
let us say for the sake of argument they carried no freight, would you 
then feel there would be no objection to the passage of this legislation? 

Mr. Kater. If they carried no freight and carried no interstate 
passengers? 

Mr. Kuern. Well, their interstate passenge:s, I think, are less than 
one-tenth of 1 percent or something along that line. 

Mr. Kater. I don’t know how important their interstate passengers 
are, and whether it would cause any technical difficulties by way of 
combining State and interstate fares. But certainly if they had no 
interstate freight the objections to this would be very, very much less. 

Mr. Kuern. And this legislation would simply take away from the 
ICC the jurisdiction over passenger fares; is that correct? 

Mr. Kater. That is right. 

Mr. Kuerrn. As I understand the position which was made here by 
Mr. Prince earlier, the reason that the Pennsylvania is objecting to 
this because if the ICC had no jurisdiction over fixing the passenger 
rates, and they were fixed at a figure which was not high enough, the 
railroad would then be in such a position that it would have to get 
higher rates for its freight rates, and if it couldn’t, then, of course, it 
would be in a bad w ay. Is that the position you are taking? 

Mr. Karer. Yes, sir; except we don’t have to go that far. We 
don’t have to go to the extent of saying we will have to get higher rates 
for the freight. I don’t know how much higher the fre ight can take. 
We have complaints from shippers all over the country that the freight 
is being unfairly treated to make it carry these passenger deficits. 
Right now, the interstate commerce in our view is being hurt without 
having to put the freight rates up any higher, because here you have a 
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great drain on the interstate revenues to carry this intrastate. It is 
hurting the property. 

Mr. Kuen. Did you ever make that point in an application be fore 
the State commission for an increase in fares in the passenger rates? 

Mr. Kater. Sir, I don’t know. I was never in one of those cases 
before the State commission. 

Mr. Kuetn. Is your objection, and I believe it is from the testimony 
you are making here, that the State commission has not raised the 
fares as much as the ICC has, or would? 

Mr. Karger. My objection is that the fares are not yielding nearly 
as much as they can, in the direction of overcoming this deficit. 

Mr. Kier. Whose fault would you say that is? Is it the State 
commission or ICC? 

Mr. Karer. Sir, the Interstate Commerce Commission, it could not 
possibly be its fault. The Interstate Commerce Commission has had 
nothing to do with the Long Island fares since 1942. 

Mr. Kier. Then we come back to the point that you feel that 
the State of New York has not given them, let us say, a favorable 
ear to an application for an increase in rates, and therefore you feel 
you ought to have the jurisdiction of the ICC because you feel you 
can get more. 

Mr. Karer. I feel for a great many years, during all of that period 
that the Long Island was without an increase from 1917 or whenever 
it was, until 1947, we most definitely did not have a favorable ear 
from the New York Commission. I think it was a biased commission. 
Since that time, under the impetus of the bankruptcy, the New York 
Commission has given increases, and under the inflation has given 
increases but we still have not gotten anything like we need to over- 
come the deficit. 

I would like to come to my second point, briefly, which is this: 
It is that the bill is directly opposed to the fundamental purpose of 
section 13 of the Interstate Commerce Act. You gentlemen recall, 
I think, before 1920 the Interstate Commerce Commission’s jurisdic- 
tion was simply to protect shippers against rates that were unreason- 
ably high or were discriminatory. But in 1920 you put upon the 
Commission the affirmative duty of seeing that rates were so fixed 
that the country would have an adequate transportation system. 
Part of the machinery that you set up to achieve that purpose was 
the enactment of section 13 (4), which as to the Long Island passenger 
fares, is now sought to be re peale “dd. 

I would like to quote very briefly from the Wisconsin Passenger 
Fare Case (257 U.S. 563 at p. 585), in which this new legislation, the 
1920 act, first came before the Supreme Court. After telling about 
the provisions of the act, the Court said this: 

It is manifest from this very condensed recital that the act made a new de- 
parture. Theretofore, the control which Congress, through the Interstate Com- 
merce Commission, exercised was primarily for the purpose of preventing injustice 
by unreasonable or discriminatory rates against persons and localities. The new 
measure imposed an affirmative duty on the Commission to fix rates and to take 
other important steps to maintain adequate railway service for the people of the 
United States. This is expressly declared in section 15 (a) to be one of the pur- 
poses of the bill. 

Here is the really important part: 


Intrastate rates and the income from them must play a most important part in 
maintaining an adequate national railway system. Twenty percent of the gross 
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freight receipts of the railroads of the country are from intrastate traffic, and 
50 percent of the passenger receipts. The ratio of the gross intrastate revenue 
to the interstate revenue is a little less than 1 to 3. If the rates on which such 
receipts are based are to be fixed at a substantially lower level than in interstate 
a the share which the intrastate traffic will contribute will be proportionately 

And then the Court goes on to say that it therefore cannot escape 
the dovetail relation between the revenue-producing section 15 (a), 
and this section 13, which permits the Commission to raise intrastate 
rates, It concluded: 

If that purpose is interfered with by a disparity of the intrastate rates, the 
Commission is authorized to end the disparity by directly removing it because it is 
plainly an unreasonable discrimination which is within the ordinary meaning of 
those words. 

Gentlemen, when Mr. Walsh, counsel for the public service com- 
mission was before you, he said that it was hazy as to what was meant 
by discrimination against interstate commerce, that it was a very 
nebulous thing. Well, I really don’t know what could be clearer. 
The Supreme Court 

Mr. Hinsuaw. Before you go into that, I think we ought to under- 
stand a little bit about the financial setup of the Long Island Rail 
Road, whether or not it has made profits in given years and herhaps 
on what it is separating its traffic from being freight and ordinary 
fares and commutation fares over a period of years, and whether or 
not the section 13 (4) has been invoked at any time or called upon at 
any time to protect the railroad and its stockholders or stockholder 
from the actions or nonactions, lack of action of the State commission. 

Mr. Karer. I have before me the figures showing the results of 
the Long Island’s operation from 1921 to 1952. From 1921 to 1934, 
inclusive, the Long Island had a net income. From 1935 to 1952 it 
had a deficit in every year except the 3 war years, from 1943 through 
1945, and in the year 1936. That is on the overall operation. 

On its passenger service, I have the figures from 1936 to 1952. In 
that period, the passenger service was operated at a deficit, and this 
is a deficit as to what is called net railway operating income, before 
any fixed charges. It had a deficit in every year from 1936 to 1952, 
inclusive, with the exception of 1943, 1944, 1945, rnd 1946. In that 
same period, from 1936 to 1952, on its freight service it had a net 
railway operating income in every year except 1946, and 1947, when 
it had a very small loss, $331,000 in 1946 and $367,147. That is 
when inflation was going along pretty fast, wages were going up, and 
prices of the railroad rates could not keep up with them. 

Commutation figures, the figures as to the loss on commutation 
traffic, are not currently kept, Mr. Chairman. That must be ascer- 
tained by a special study. In the case which we now have before the 
Interstate Commerce Commission, our figures show that in 1951, ad- 
justing the figures to changed operations and increased freight and 
passenger fares, the loss at net railway operating income on commuta- 
tion was $5.9 million. On other passenger carrying business, there 
was a profit of $3,060,000. On freight there was a profit of $3,885,000, 
at net railway operating income, and there was also a small loss, about 
$869,000 on mail and express. 

We now have an application before the ICC for increases in the 
mail and express rates. 
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Mr. Hinsoaw. Would you coordinate the efforts made by the rail- 
road to recoup its losses through passenger rate increases, and the 
actual losses of the carrier? 

Mr. Karer. Well, I do not know how well I can do that for you, sir. 
But you will see that the first loss on the overall operation in the period 
from 1921 occurred in 1935. In 1934 they were coming pretty close 
to the line. They had a net income of about $330,000. That was a 
rate of return of 1.86 percent on net investment. So there was an 
application to the New York commission for an increase. 

Mr. Hinsuaw. What was the date of the application 

Mr. Kater. I don’t know the date of that application. 

Mr. Hinsuaw. Well, | mean approximately. The month and year 
would be satisfactory. 

Mr. Karer. I am sorry, sir, I cannot even give you that. 

I had reached a point, gentlemen, at which I wanted to discuss 
Mr. Walsh’s contention that the meaning of discrimination against 
interstate commerce is a nebulous thing, very hazy, and that they 
wanted to get out of it on that account. 

The Supreme Court, I think, had made very clear what this phrase 
means. In United States v. Lowsiana (290 U.S. at p. 74), the Court 
said: 

This Court has consistently held that this section 
section 13— 
is to be construed in the light of section 15 (a) (2) and as supplementing it, so 
that the forbidden discrimination against interstate commerce by intrastate 
rates includes those cases in which disparity of the latter rates operates to thwart 
the broad purpose of section 15 (a), to maintain an efficient transportation system 
by enabling the carriers to carn a fair return. 

Here is the test that they lay down: 

So construed, section 13 (4) confers on the Commission the power to raise 
intrastate rates so that the intrastate traffic may produce its fair share of the 
earnings required to m2et maintenance and operating costs and to yield a fair 
return on the value of the property devoted to the transportation service, both 
State and interstate. 

They have held that since, and they held it before. I think it is 
crystal clear. That brings me to my next point. 

As long as the railroads derive a substantial portion of the revenues 
necessary for their operation from intrastate commerce, and a sub- 
stantial portion from interstate commerce, there has to be somebody 
which can finally decide how much should be contributed by each. 
The body which you have selected to do that is the Interstate Com- 
merce Commission. 

It seems to me to be simply indisputable that there has to be a 
final arbiter of that question. How much should intrastate contri- 
bute, how much should interstate contribute? Are you going to 
make the final arbiter of that a State body? 

Ever since the Constitution was written, and we have the supremacy 
clause in it, questions like that have been decided by Federal authority. 

Mr. Bennett. What is the law on the conflict of jurisdiction be- 
tween the State commission and the Interstate Commerce Commis- 
sion? I asked the question of the general counsel. 

Mr. Karger. Do you mean once an order is entered? 

Mr. Bennetr. Yes. 
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Mr. Karer. Once an order is entered, Mr. Bennett, the order— 
may I first say that the order of the Interstate Commerce Commission 
simply fixes a floor, fixes minimum rates. 

It says “You shall not charge rates lower than those here pre- 
scribed.”’ So that does not interfere with the jurisdiction to raise 
rates above that, or if rates are above that, to lower them down to 
the minimum. But as long as that order is in effect, the State com- 
mission cannot impose lower rates than those fixed by the order. 

Now, of course, after the order has been in effect, if conditions have 
changed, the State commission or any interested party can petition 
the Interstate Commerce Commission to vacate the order, and upon 
a showing that that is the proper thing to do, the Interstate Com- 
merce Commission will do that. 

Mr. Bennett. By the same reasoning, if conditions change after 
an order is entered by the Interstate Commerce Commission, does 
that afford a basis for the State to assume jurisdiction and hold a 
hearing and change the rate? 

Mr. Kater. I think it does. 

Mr. Bennerr. And could they in that kind of a case change the 
rate that was set by the Interstate Commerce Commission? 

Mr. Kater. They could, first getting a modification of the order, 
which would make them free to do it. In other words, they would 
first have to get the ICC’s order modified and after they do, they 
would be free to assume their regular jurisdiction. 

Mr. Bennett. But the Interstate Commerce Commission would 
first have to take action? 

Mr. Karer. It would first have to modify or vacate its order, 
right. Well, to sum up that point, so long as there is a substantial 
amount of the traffic of a carrier that is interstate, certainly it seems 
to me there is just as much reason for the Interstate Commerce 
Commission having jurisdiction over the Long Island as there is for 
its having jurisdiction over the fares of any other carrier. The Long 
Island in that respect, and in respect to the principle object of 
this section, is not different than the biggest trunkline carrier in the 
United States. 

It can be hurt. That property can be hurt. Its efficiency can be 
hurt just as much by low intrastate fares as any other railroad. In 
fact, it can be hurt more, because it has so much intrastate traffic in 
these passengers. It has so much that a slight discrimination means 
quite a bit in money. The more intrastate business you have, the 
more your interstate business can be hurt. So that if there is a sub- 
stantial amount of interstate business to start with, the fact that 
there is a lot of intrastate business means, really, that it is all the 
more imperative to protect the interstate. 

I just want to say a word about this complaint before the Inter- 
state Commerce Commission, the thing which I assume has motivated 
our New York friends in advocating this bill. I have told you that 
the freight is almost wholly interstate, and that it is profitable. The 
commutation is 99 percent intrastate and produces a deficit that is a 
deadly drain on the interstate freight and a great detriment to the 
whole property. 

The Pennsylvania Railroad owns about 94 percent of the Long 
Island stock. It has owned a controlling interest since 1900. It 
advanced money to keep the Long Island going, to keep its trains 
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running. Six million dollars of the money that Pennsylvania advanced 
just on open account to keep the Long Island going is still owing. 

Mr. Hinspaw. What does that investment of the Pennsylvania 
represent in dollars, the total? 

Mr. Karer. The total is around,’ I think $120 million, somewhere 
in that neighborhood. 

Mr. Hinsuaw. Divided how? 

Mr. Karer. There came due in 1948 a bond issue of $40 million 
which the Pennsylvania had guaranteed. The Long Island could 
not pay it, the Pennsylvania had to pay that. So there is $40 million. 
There is about, I think $12 million, in other items as to which the 
Pennsylvania stands as a creditor of the Long Island. 

Mr. Hinsuaw. Is that $40 million all of the bonds outstanding or 
was it part of them? 

Mr. Karer. All of them. It was all of that issue, and I think it 
was all of the bonds then outstanding. And then there was about 
I think $50 million or $60 million in stock. 

Mr. Hinsnaw. In other words, it is, practically speaking, a wholely 
owned but unconsolidated subsidiary? 

Mr. Karger. That is right. 94 percent of the stock is owned by the 
Pennsylvania. 

Mr. Hinsnaw. Who owns the other six? 

Mr. Karer. Some individual in New York. 

Mr. Hinsaaw. One or more? 

Mr. Karer. I don’t know, sir. I think one, but I am not sure of 
that. 

When funds were needed by the Long Island to improve its equip- 
ment in 1948, the Pennsylvania pledged its credit, again, to the ex- 
tent of guaranteeing trust obligations, trust certificates to the Long 
Island to the extent of $10 million. ‘Those, of course, are paid off a 
little each year. But there is still a substantial amount of those, 
maybe $7 million, outstanding. 

So the Pennsylvania has a very important interest in the Long 
Island which it must protect. It thought that the time had come to 
put an end to this drain. So it filed its section 13 complaint. It 
considered that it was particularly important that it do it at that time 
because it was then that the Interstate Commerce Commission had 
before it plans of reorganization. 

The Interstate Commerce Commission was then considering plans 
of reorganization for the Long Island. One of those plans of reor- 
ganization proposed that the Long Island be taken from the Penn- 
sylvania and given to a public body, the New York Transit Authority, 
in return for $20 million of bonds which would be payable only out of 
the proceeds of one of the branch lines of the Long Island which is 
used by another railroad. But we thought that that price was simply 
confiscatory, that they were just taking the railroad away from us, 
that we would be treated very unfairly. We thought it was time 
that the Long Island’s true earning power should be established. 

The only way you can know how much the Long Island can really 
make is to know what a proper level of commutation fares would be, 
a level which would not drain the freight but which would make a 
contribution on its own. So we filed this complaint with the Inter- 
state Commerce Commission asking that the Long Island’s commuta- 
tion fares be increased. 

40319—53——-7 
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Now, gentlemen, when we did that, the New York commission 
and Nassau County and Suffolk County moved to dismiss on the 
ground that the ICC should not exercise 

Mr. Hinsuaw. Did you make, that application to the Interstate 
Commerce Commission, or to the New York commission? 

Mr. Karer. We made that application to the Interstate Commerce 
Commission. 

Mr. Hinsuaw. Why did you do that? 

Mr. Karger. We did it first, sir, because it was a plain remedy. 

Mr. Hinsuaw. Yes; but seeing as to how the New York State 
commission has at least primary jurisdiction over intrastate fares, 
1 am wondering why you made the application to the Interstate 
Commerce Commission. 

Mr. Karer. Our problem in that respect was very simple. We 
have not standing to vo before the New York commission. The New 
York commission in fact says we haven’t any standing even to go to 
the Interstate Commerce Commission. Mr. Walsh said that in his 
testimony before you. 

Mr. Hinsuaw. You mean to Say because you have a trustee in 
bankruptey, you have no position before the New York commission? 

Mr. Kater. Yes, sir. 

Mr. Hinsuaw. But that under section 13 (4) vou do have a position 
as a burden upon the Pennsylvania Railroad? 

Mr. Karger. Yes, sir. 

Mr. Hinsnaw. I see that. 

Mr. Kier. And that position was sustained: was it not, by the 
ICC? 

Mr. Kater. That position was sustained by the ICC. 

Mr. Kier. Was that a motion made in the ICC? 

Mr. Karer. A motion in the ICC. One of the grounds was that 
we had no standing to maintain it, and another was that we should 
have gone to the State commission. Originally they did not claim 
that the Interstate Commerce Commission had no jurisdiction. They 
conceded the jurisdiction. The State commission conceded it, Nassau 
County conceded it, Suffolk County conceded it. They were defeated 
on the motion. First an individual commissioner turned them down. 
Then they appealed to the full commission. The full commission 
refused to dismiss the complaint, and then Nassau County went over 
to the Federal district court in Brooklyn and asked Judge Byers to 
enjoin the Pennsylvania Railroad from proceeding with this complaint, 
from introducing any evidence or taking any part in it. And Judge 
Byers turned them down. Now they are coming to the Congress of 
the United States. 

Mr. Kier. Judge Byers being the judge that has jurisdiction over 
the bankruptcy proceeding? 

Mr. Kater. Yes, sir. So having failed to get out from under the 
jurisdiction of the Interstate Commerce Commission, in all those ways, 
now they want the law changed so they can get out from under the 
jurisdiction of the Interstate Commerce Commission. I think it is 
fair to ask ‘‘What are they afraid of?” The Interstate Commerce 
Commission has got an unparallelled record for being fair. They are 
going to get fair treatment before the Interstate Commerce Commission. 

Gentlemen, I submit that the object of section 13 will be as com- 


pletely frustrated if you take the Long Island out from under it, as it 
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would be if you took any other railroad in the United States out from 
under i 

That is the end of my presentation, but I would like to ask the com- 
mittee if they would hear our president, Mr. Franklin, and our general 
counsel, Mr. Prizer, at some later date. Mr. Franklin has been on 
vacation and not able to be here. He takes very little vacation. If 
you could hear him, and if you could hear Mr. Prizer, who also could 
not be here, and possibly also Mr. Smucker, a former trustee of the 
Long Island and a former general manager, I know that those people 
who know a great deal more about that property than I do could bring 
to your attention facts which would be helpful in your passing on this 
legislation. 

Mr. Hinsuaw. The committee will take that matter under advise- 
ment. Are there any questions? 

Mr. Carriaac. Mr. Kaier, do you feel that the rights of creditors 
would be jeopardized if this matter were to ar 

Mr. Karer. Yes; I very definitely do, si 

Mr. Carriace. That is all, thank you. 

Mr. Hinsuaw. All right, we thank you very much, Mr. Kaier 

Mr. Karer. Thank you, Mr. Chairman. 

Mr. Hinsnaw. Next is Mr. William W. Golub, counsel of the 
Long Island Transit Authority. I understand he has an associate, 
Mr. Tracy Voorhees, a member of the Long Island Transit Authority. 

Mr. Gouus. Mr. Voorhees is here, a member of the Long Island 
Authority. I think perhaps the committee would like to hear him 
first. 

Mr. Hinsuaw. Is there anything different in your testimony? 

You are a former counsel, are you, or present counsel? 

Mr. Go.tus. | am present counsel for the Long Island ‘Transit 
Authority. I was formerly counsel to General Draper when he was 
trustee of the Long Island Rail Road. 

Mr. Wausn. At the last session, Congressman Beamer asked 
something about the view of the trustee. ‘The present trustee is not 
here, but Mr. Golub had had a relationship with. General Draper 


when he was trustee. He was one of his counsel. This is an attempt 
to produce our side of the issue as seen by management, rather than 
a commission. That is why we asked Mr. Voorhees to come today, 


and Mr. Golub. 
Mr. Hinsuaw. Mr. Tracy Voorhees, a member of the Long Island 
Transit Authority. 


STATEMENT OF TRACY S. VOORHEES, MEMBER, LONG ISLAND 
TRANSIT AUTHORITY, NEW YORK, N. Y. 


Mr. Vooruess. If the committee please, my name is Tracy 5. 
Voorhees. I reside in Brooklyn. I am a lawyer in New York, and 
a member of the Long Island ‘Transit Authority 

What I can contribute, if anything, will be very brief. 1 have no 
prepared statement. I am serving under appointment from the 
Governor, with Mr. George Roosevelt, as 1 of 2 members. Iam 1 of 
2 members of the Long Island Transit Authority which is a State 
agency created for the purpose of assisting in reorganizing the Long 
Island Rail Road. That service is without compensation. 
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I have no financial interest in the matter at all. With the Long 
Island Rail Road, a little less than 30 percent of its business is freight 
and almost all the freight is interstate. The freight creates no 
problem. All of the passenger business is intrastate. Occasionally a 
ticket may be sold where the ticket is sold including the Long Island 
Rail Road and some other road. But that is a pure coincidence. It 
is a fraction of 1 percent. The entire passenger business is intrastate. 
The railroad is an interurban brand of road. It does extend out to 
the end of Long Island. There are a few passengers out there. The 
bulk of the passengers are commuters from near New York City. 

The road is an absolute essential. There has never been any 
danger or threat to interstate commerce. This thought of a burden 
on interstate commerce is pure fiction, it is a figment of the Pennsyl- 
vania’s imagination. 

Mr. Hinsuaw. That, if you will pardon me, I may say is a matter 
for consideration of this committee. And any losses sustained by 
the Pennsylvania Railroad is a burden on the interstate commerce 
of the Pennsylvania road. If they sustain a loss by virtue of having 
to make up deficits in the Long Island Rail Road, that is a burden 
on their other traffic. 

Mr. Voorners. Excuse me, sir. If it was a consolidated opera- 
tion, I would agree. If the Pennsylvania is merely the owner or 
investor or on an unconsolidated thing where it does not have to 
operate this, it does not seem to me that the losses of the Long Island 
are consolidated with the Pennsy lvania. 

Mr. Hinsnaw. You may have a point there. 

Mr. Vooruess. I was expressing my own view. The Long Island 
is a separate entity as it stands. 

Mr. Kuer. If the gentleman will yield, I think what the chairman 
has reference to is that it is a drain not on the Pennsylvania’s busi- 
ness, but on the Long Island interstate business. That is the point, 
I believe, that the chairman was making. 

Mr. Vooruess. The freight business is largely now confined to 
Long Island City. It is sort of—I don’t know just how to describe 
it. But it is like it is a belt railroad in that part of New York City. 

Now, there has never been any question that the freight is carried 
at the rates fixed by the Interstate Commerce Commission and they 
are general rates which affect the Long Island and all the other rail- 
roads. There has never been any question about that. There has 
never been any threat to that, which is the only interstate business. 
The primary function of the railroad is the intrastate passenger 
business, where it carries some 89 million passengers a year. 

The difficulty with this railroad is, of course, first, that commutation 
business is not profitable. The way to solve the railroad’s problems 
is to de-invent the automobile. If you did not have that competition 
and did not have the competition with the subsidized New York 
subways, something different could be done. 

This is an unprofitable business when competing with the subsidized 
subways and competing with the automobile The difficulty is inher- 
ent in that it is a bad investment, that is all. It turned out to be a 
bad investment. They have been losing passenger business, in spite 
of the growing of the population of the island, and of course they 
progressively lost freight business, although they have been carrying 
it at the Interstate Commerce Commission’s rates. The troubles 
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with the railroad itself is pretty serious, and New York State has 
offered to make various arrangements to ease the tax burden in order 
to make it possible to operate a safe, adequate railroad, which is the 
sole interest that New York State has. 

The difficulties of the railroad are very much accentuated by the 
confusion of controls. The public service commission has unquestion- 
able control over service which is rendered. There is this twilicht 
zone as to fares. The public service commission has granted in full 
every request that was made for increase in fares since 1947, which 
was some 2 years before the bankruptcy. The bankruptey was in 
March 1949. It has granted every request since. The total in- 
creases have been about 89 percent. 

The difficulty of the thing is that if you have two different agencies 
with the same jurisdiction over this, and the little boy can run from 
mamma to papa, if he doesn’t like what mamma is doing or he thinks 
papa will give him more money, it is a pretty confusing thing. That 
is exactly the situation we have now. 

If it were possible to have it clarified that this intrastate business 
would be regulated by the State commission, and it would have the 
responsibility over the fares, with the exclusive responsibility over 
the services as it has, then it would make sense. As it is, with the 
public service commission having control over the service, and they 
have a service case before them now, and the Interstate Commerce 
Commission considering the fares, there is no way that you can get 
any comprehensive result. You have no centralized responsibility 
anywhere. If the ICC increased the fares, and the public service 
said on those increased fares you have to render better service and 
that will cost you some more, they would be running back and forth 
between the two. 

The only other thought I have in this is that this is a peculiar 
thing, it seems to me, where the Federal Government should not 
interfere in the affairs of the States more than is necessary, and surely 
this is a situation where the Federal Government could stay out. 

Mr. Hinsuaw. Or vice versa. Maybe the State has interfered with 
the affairs of the Federal Government, by prescribing service that 
could not be met. 

Mr. Vooruees. Well, that has not been, until now, and there is 
pending this service case, nothing has been done as to ordering service 
by the public service commission in any major way. I do not think 
that has been the thing that affects the railroad. As a matter of fact, 
the trustee has conceded that if he had the money he ought to spend 
some $30 million for rehabilitation of the railroad. 

Mr. HinsHaw. What makes you believe that the New York 
Authority can do any better job in running the railroad and setting 
the fares? 

Mr. Vooruess. I don’t believe they should. The function or func- 
tions of the Long Island Transit Authority is to bring about a reorgan- 
ization of the railroad under private enterprise. This plan which the 
counsel for the Pennsylvania referred to here, and under which we 
offered to buy the railroad for $20 million, and we were forced to with- 
draw that plan recently because the money had been spent by the 
court in settling taxes which we could have postponed, that was only 
an alternative plan. Our proposal was to the Pennsylvania that we 
would seek legislation which would make the taxes payable only on a 
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contingent basis and oniy limited to half the earnings. It was only 
when the Pennsylvania would not do anything to reorganize the rail- 
road itself, unless it could in some way escape the jurisdiction of the 
public service commission that we made the other alternative proposal. 
The policy of New York is against the State owning this railroad. It 
does not want it. Even if the State should have to take it tempo- 
rarily for the purpose of rendering adequate service, the statute pro- 
vides we should return it to private enterprise as soon as possible. It 
is the policy of Governor Dewey as stated that the State should not 
make profit from it. 

Mr. Hinsuaw. Who made the bid of $20 million? 

Mr. Voorners. The Long Island Transit Authority in the plan 
proposed to pay that if the Pennsylvania would not take and reorgan- 
ize the road itself. But the only limitation we put on the latter was 
that it would have to remain under the public service commission as 
to the fares and services. 

Mr. Hinsnaw. What makes you think you can sell this railroad to 
a group of investors who will add $30 million to the road for rehabili- 
tation? If it is a good deal for them, why isn’t it a good deal to 
Pennsylvania? 

Mr. Vooruess. In the first place, the key to this thing as to what 
New York can do is the exemption of taxes for a period plus post- 
ponement of existing taxes. If this road were run for a period of 
several years exempt from taxes so that the earnings as well asthe 
money from depreciation were put into a rehabilitation of the road 
that, with the postponement of the existing taxes would have been 
sufficient to provide the $30 million for rehabilitation of the road. 
Our plan had to be withdrawn when the trustee decided to go ahead 
and pay the New York City taxes instead of postponing them for 20 
vears. That was a right the court had. The court confirmed the 
trustee’s action in that and we withdrew the plan because we could 
not rehabilitate the railroad. 

Mr. Hinsnaw. How much back taxes were there accumulated 
the time that payment was made in total? 

Mr. Voorners. The face amount of the taxes was in the neigh- 
borhood of some $16 million or $17 million. Some three-fourths to 
four-fifths of them were to New York City. But all of the taxes 
virtually were under certiorari and the face amount of taxes did not 
represent the real amount due. They were overassessed. A com- 
promise was made with the city for about $8% million. That money 
was supplied in substance by the sale of part of the railroad to the 
city, the Rockaway Branch, and with the proceeds of that it became 
possible to settle with the city. We hoped to use those funds for the 
rehabilitation of the railroad, which had been the plan of the prior 
trustee but had been changed by the present trustee. 

Mr. Hinsnaw. As a public body owning this railroad, if you did 
own it, you would be free of taxes or certainly would be able to forgive 
taxes, or whatever 

Mr. Voorners. We are free of taxation because it is a State 
ownership. 

Mr. Hinsnaw. How long would you propose to keep the railroad in 
State ownership? 
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Mr. Voorners. The smallest possible time is what the statute says. 
Probably, I think it would be during the period of rehabilitation which 
we estimate at ! 5 years or so. 

Mr. Hinsuaw. In other words you are using the tax money of the 
people of Long Island as a contribution to refurbishing the railroad? 

Mr. Vooruess. Yes, sir. That is the policy of New York State, 
because it is an essential public service to the people who would 
otherwise receive the taxes. 

Mr. Kuern. I think the people would be very happy. 

Mr. Voorners. The people would be very glad to do it. 

Mr. Hinsuaw. Why could vou not do that without taking it over 
by the New York State authorities or the Long Island Transit Au- 
thority? Why cannot you just exempt them as the Long Island 
Rail oad? 

Mr. Voornesrs. I don’t think that could be done, sir, legally or 
constitutionally. But if the State of New York owned it it would 
be automatically exempted from the taxes. We did what we thought 
could be done constitutionally, to make the taxes payable contingently 
from earnings, out of half of the earnings. Governor Dewey indi- 

cated he would support us in obtaining that legislation. We offered 
that which would have been the means of obtaining improved service 
and the rehabilitation of the road without an indiscriminate, impossible 
increase in fares. 

You see, when the fares were increased here, this last 20 percent 
increase on commutation fares, they got a little less than 14 percent 
actual more money. ‘They forced a lot more passengers off the road. 
The regular fares were increased 12% percent and they only got 6 
percent increase, indicating they were pretty nearly at the top of what 
people would pay as an alternative to trying to find some other 
method of transportation. We have a very serious situation there 
affecting the public now with a railroad upon which so many, many 
people are dependent, and which is in such very bad condition. That 
is the interest that New York has. 

Our interest is to have some regulation of the thing where there is 
a responsible, central regulation by one body which can control both 
the fares and the services. 

Mr. Kirin. I have just one question. I am from new York, and 
I know the situation. I know how bad the road is and how bad the 
service is, and | believe the people are paying fares too high, not too 
low, for what they are getting. But I cannot understand, Mr. 
Voorhees, how the passage of this legislation, which will take away 
from the ICC the authority to regulate these fares, would help that 
situation, would make the service better, would make the fares fairer. 
Maybe you prefer to have your counsel answer that. I know we 
have discussed it back and forth. 

Mr. Voorneers. Probably he could answer it better than I, but the 
thing is the confusion. Here the trustee, if the trustee in bankruptey 
needs increased fares, he has a very simple remedy, which is to go 
right into the public service commission and ask for them. The 
Public Service Commission of New York was reorganized with dif- 
ferent membership about 6 years ago or so, shortly after the war, and 
it has granted in full every request that was made since that time. 
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If the trustee needs more fares, he is the one that is the owner of 
the railroad now, he should ask for them. He did not want to do it. 
So the Pennsylvania came in. While the Pennsylvania thinks that 
it has the chance to get the Interstate Commerce Commission, as I 
say, by running to papa instead of to mama to do something, Penn- 
sylvania will not make any other effort to reorganize the road. It is 
going to try this. So you have a proceeding by the Public Service 
Commission as to services, and a proceeding by the Pennsylvania road 
as to the fares, and the confusion is worse compounded. That is the 
essential difficulty. 

Mr. Kier. This confusion, then, is the main point? 

Mr. Voorneres. That is my point entirely, ves, sir; and the basic 
philosophy that the Federal Government ought not to interfere in 
State affairs except to the extent that it is necessary to discharge a real 
Federal function. Obviously interstate commerce is a Federal respon- 
sibilitv. If there were interference in any way substantially with inter- 
state commerce, it would be a different proposition. But there has 
never been any question about the interstate commerce. There has 
never been any question that the ICC regulates the rates. They are 
standard for all railroads. The business is carried there, because the 
railroad is essential to New York State for the passenger purposes; 
the facilities are there for the freight, and there is no burden in any 

real sense on interstate commerce at all. 

Mr. Kier. How about the burden which they maintain is a burden, 
and that is if the intrastate passenger fares are too low so that the 
company is losing money. That is a burden on interstate commerce 
because then they have 1 of 2 things; they either need more 
money for their freight to make up for it, which is interstate, or the 
company itself is in a precarious position. Do you agree with that 
position that they take on that point? 

Mr. Voornesrs. The freight rates are fair rates which are prescribed 
for all railroads and they should not be changed for the Long Island. 
The question of the passenger-rate fares whether it is a practical 
thing to make a 25-percent increase in the fares on the Long Island 
Rail Road, whether with the competition of the automobile and the 
subway, the subsidized competition that you have, it is practical, 
there is a very close business question, quite apart from the desire 
of the commuters. If you improve the service by better cars and 
so on, unquestionably a higher charge could be made. 

But that really is a business question of what you can do in that 
competitive situation. It isn’t as though you could just enact, if you 
had power, to increase the fares. You cannot necessarily increase the 
income of the railroad just by increasing the fares. It has to be 
a planned thing. The most beautiful statement I saw of that was 
out in Rockaway there, in some paper. I think the Long Island Rail 
Road fare was about 80 cents. They had to go a round-about 
route. They were hoping that the city when it got it would let them 
goin for10 cents. I think the plan was 30 cents, but they had in mind 
10 cents. I saw a paper out there that said, ‘Our people are think- 
ing in terms of dimes instead of dollars.” 

That is the kind of competition that you are up against. What 
should be done as to regulating the fares and the services, those are 
integral questions. You cannot consider them separately. It is a 
real business proposition. It affects New York State and its residents 













EEE 


ee 


Sn anaes aoe 


ete 


ae ten 


anes 


ci mA 0 A Na cat I 


LONG ISLAND RAIL ROAD (INTRASTATE PASSENGER FARES) 97 


very, very severely. My real arguiment is, or feeling, is I don’t 
know that I am trying to argue it, that there needs to be one central 
regulation, and that this is not really a Federal matter at all. 

Mr. Kier. You don’t doubt that the reason the Pennsylvania 
went to the ICC was because they thought they could get a higher 
fare there, that that is why they did not go to the New York State 
Commission? 

Mr. Voorueres. That is obvious. It is just running from one to 
the other. 

Mr. Hinsuaw. It is a very complicated question. I don’t know 
that we can decide that. 

Mr. Kier. Not in the next 5 days. 

Mr. Hrnsuaw. I think we better hear Mr. Golub. Thank you 
very much, Mr. Voorhees. 

Mr. Golub, will you state your name and your present position? 


STATEMENT OF WILLIAM W. GOLUB, COUNSEL, LONG ISLAND 
TRANSIT AUTHORITY, NEW YORK, N. Y. 


Mr. Go.tus. My name is William W. Golub. I am counsel for the 
Long Island Transit Authority. I am a practicing lawyer in New 
York City and have been since 1937. During the course of my 
practice, [ have had occasion to represent various types of utilities 
In various capacities. I think it would be of particular interest to 
this committee that several years ago, when General Draper was 
trustee of the Long Island Rail Road, the firm with which I was 
then associated was counsel for General Draper. During the period 
of a year of General Draper’s trusteeship, I was primarily responsible 
for the various activities, of legal character, which were carried on. 
I have very little to add to what Mr. Voorhees has said as to the 
desirability of this legislation. I would like to make it clear that the 
authority has not been a party to the section 13 case. We have 
participated in almost every other proceeding involving the Long 
Island Rail Road, but we have not participated in that case. 

Mr. Kurern. The trustee, however, is party to it; is it not? 

Mr. Gouus. Yes, he is the defendant, normally the defendant in 
that case. We would have had to intervene, but we did not believe 
we should. 

Mr. Hinsnaw. Let me ask this. Does the Long Island Transit 
Authority at the present time own anything or operate anything? 

Mr. Gotus. No; the Long Island Transit Authority owns nothing 
and operates nothing. 

Mr. HinsHaw. It is merely a standby organization in the event that 
this railroad is sold to it; is 1t? 

Mr. Goutvs. No, sir. The primary function of the Long Island 
Transit Authority is to work out some way in which the Long Island 
Rail Road can be rehabilitated and reorganized and if possible under 
private enterprise. The power of the authority to acquire the road 
and to run it as a public enterprise, is purely incidental to its basic 
function. As Mr. Voorhees has told you, if that should happen to 
take place, the authority’s position would be that it would have to 
restore the railroad just as soon as possible to private operation and 
private ownership. 
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Mr. Kier. Would you need legislation for that, or is the legisla- 
tion setting up the transit authority carrying with it the right to sell 
the road or buy it? 

Mr. Gotvus. There is some question as to exactly what that legis- 
lation permits the authority to do. But the legislation contains the 
definite mandate to the authority that it is to work out the restoration 
of the property to private interests in the event the authority should 
acquire it. There is no question about that at all. 

Mr. Kuern. As I understand Mr. Voorhees testimony, he said 
Governor Dewey assured him, and I believe the newspapers indicated 
that, that if it were necessary to buy it, the necessary legislation could 
be ens e ted in New York. 

Mr. Gouus. Yes, sit 

Mr. Kiem. The necessary legislation. If it developed that the 
transit authority was going to take it over, whatever legislation 
might be necessary for that purpose would receive the favorable con- 
sideration, let us say, of the New York State Legislature. 

Mr. Goivs. That legislation has been enacted. The authority 
now has the power to acquire the railroad. What I was addressing 
myself to was the question of whether the authority had the power to 
sell it back to private interests, which is what I thought your question 
involved. There I say the authority is enjoined to work out some way 
of getting it back into private hands. Whether the entire mechanics 
for doing that are in the law at the present time, I think maybe is 
subject to question. But the policy of the State is clear. This railroad 
is to be reorganized as a private ente ‘prise. If an authority ownership 
is necessary, it is purely as an interim step. 

Mr. Hinsuaw. You say this railroad has owed taxes. I presume 
to the boroughs of Brooklyn, Queens, and Suffolk County and Nassau 
County. Are there any other counties? 

Mr. Gotus. They are the only counties which are involved. The 
railroad has no property in the borough of Manhattan. There it 
simply leases property owned by the Pennsylvania Railroad. 

Mr. Hinsuaw. Are there any other municipal subdivisions besides 
those? 

Mr. Gotus. No. There are many subdivisions in the counties to 
whom taxes are owed, in Nassau and Suffolk. There are something 
like 53 subdivisions in those two counties; townships, villages, and 
what not. 

Mr. Hinsnaw. Do they owe taxes to all of them? 

Mr. Gorvus. That is right. There have been no taxes paid since 
the beginning of the reorganization until very recently. 

Mr. Hrysuaw. I think the statement of the tax question would be 
very pertinent to our inquiry here, as to where they are owed. Not 
necessarily listing all of the villages; in a given county, but say the 
municipality within the county is owed so much taxes, or are owed 
so much taxes, and on an annual basis as well as the total. They 
can be supplied for the record. 

Mr. Gourvs. All right, if you would like to have a general picture 
of the tax burden of the railroad, I can give that to you very quickly. 
But if vou would like to have the whole study, we will supply it. 

Mr. Hinsuaw. We will need them for study, so I don’t think 
would be pertinent at this time. 








: 
: 


a ee Te 





LONG ISLAND RAIL ROAD (INTRASTATE PASSENGER FARES) 99 


Mr. Gotvus. The main reason that I feel that this legislation would 
be desirable, and the authority, as I have indicated, has no ax to 
grind with the pending section 13 cases, is that looking at the Long 
Island Rail Road picture, and experiences a I personally have 


had with it, it seems to me to be imperative t » keep respons bil ty 
for all aspects or as many aspects of the operation as possible, and 
the operating problems of this railroad, in one agency. Mr. Voorhees 


has told you about the confusion which is engendered by reason of 


your having one problem in one agency and another problem in 


another agency. As soon as you have a dispersion of responsibility, 
what happens is that there is no responsibility. 

Mr. Hinsuaw. Right on that point, you say that the New York 
State Utilities Commission should have exclusive jurisdiction ove 
passenger fares, and, of course, the Interstate Commerce Commis- 
sion has exclusive jurisdiction over interstate freight rates, which is 
practically all or 95 percent of the freight carried by the railroad. 
You hs a a split pe ‘rsonality right there, do vou not? 

Mr. Gotvs. It is inevitable, but why split it any more than you 
have to? You see, at least you have intact aspects of the business 
here. 

Mr. Hinsuaw. We have no power over the New York State Com- 
mission to insure that they will set up rates which will not burden 
the freight rates 

Mr. Gouvus. There is no danger of that whatsoever. The freight 
business now is standing on its own feet and nothing that happens 
with the commutation business can affect that. All that will happen, 
Mr. Chairman, if the commutation fares are not sufficiently high to 
enable the railroad to earn a return, is that the commutation service 
will be inadequate yr will have to be elven up. 

Mr. Hinsuaw. Yes, but you tell me that the New York State 
commission has the power to order service whether they pay for it or 
not, whether the people pay for it or not 

Mr. Gotus. They have that power but it does not affect the inter- 
state business in the slightest. All it can do is to affect the commu- 
tation business. If they order the railroad to put in $30 million of 
equipment and the railroad does not have any money from its com- 
mutation business and has only enough from its freight business to 
keep its head above water, the railroad just cannot comply. 

Mr. Hrnsuaw. I can see that we have a very complicated question 
here. Are there any questions, Mr. Klein? 

Mr. Gotus. There are certainly some aspects of the question 
which are complicated. But the one thing I believe that does not 
enter into it is any danger to the interstate business of this railroad 
by reason of an inadequate level of passenger fares, particularly intra- 
state commutation fares. The one who suffers when the railroad i 
not making money from its passenger business is the secamiatanion 
business itself. There is not the slightest consequence that anyone 
can point to that has affected the freight business as a result of the 
inadequate earnings on the passenger business. 

The freight business has just rolled along, year after year, making 
as much money as the economy of this country has ens abled it to make. 

Mr. Hinsuaw. Yes; but who is going to pay for the maintenance 
of way, the rights-of-way, the tracks, ballast, and ties, and so forth, 
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if they are losing money so fast, as these reports show, that somebody 
has to make it up to them? 

Mr. Go.vus. There has never been any problem, in all these long 
years, about the maintenance of way. The maintenance of that 
portion of the properties which relates to freight, that is. This rail- 
road, while losing money hand over fist, has dieselized, has gone 
out and bought enough diesels so that it can operate its freight 
trains by diesels, a losing railroad. Even the trustee, in the year 
in which he lost $8 million, was able to get financing from the Metro- 
politan Life Insurance Co. to purchase 12 additional diesels which 
were needed in order virtually to complete the dieselization program. 

Mr. Hinsuaw. Diesels are cheaper to operate than coal burners. 

Mr. Gotvus. They are not cheaper to buy. You have to have 
something with which to buy them. 

Mr. Hinswaw. You can purchase equipment on equipment certifi- 
cates that do not come under the indenture of the road. 

Mr. Go.vus. You still have to have money to make the down- 
payment and you still have to have money to make your annual 
payments on those certificates. 

Mr. Kier. Mr. Golub, you heard Mr. Kaier’s testimony this 
morning, I assume. 

Mr. Gouus. Yes, I did. 

Mr. Kuni. I would like you to address yourself, if you will, to that 
portion of it in which he was talking about the discrimination against 
the interstate commerce, the fact that the rates are too low in New 
York and therefore they are losing money and therefore it discriminates 
against the interstate commerce. You heard the point he made, did 
you not? 

Mr. Gouvus. Yes, I heard the point he made, and I did not really 
understand it, because as I have just been trying to say, I do not 
appreciate how there is any discrimination against interstate commerce 
in the sense it has affected interstate commerce adversely. The freight 
business has not been affected adversely by reason of the railroads 
losing money on its commutation business. 

Mr. Kier. Is it not conceivable that if they lose so much money 
they would either have to get more for their freight rates which we 
will concede they should not get because they are comparable to any 
other railroad or maybe even cut it out entirely because they cannot 
possibly continue it, they are losing so much money. 

Mr. Gotus. What they would have to discontinue would be the past 
engineer business. The freight business would be the last thing to go. 
And they cannot discontinue any business without getting approval 
from the ICC. 

Mr. Hinsuaw. The freight business is not going to sustain the road- 
bed all by itself? 

Mr. Gouus. It certainly will, if Mr. Kaier’s figures are right. 

Mr. Hinsuaw. Not necessarily, because you have other con- 
siderations to make to the operating expenses, and passenger fares 
contribute to them, even though the net is a loss. 

Mr. Go.tus. Then those figures do not mean anything. Those 
figures are supposed to give you a real split between what is going 
into passenger and what is going into freight. 
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Mr. HrvsHaw. Of course, we have not had an opportunity to 
examine the figures yet, but generally speaking I think that is a 
truism in any business. 

Mr. Gouvus. Do you mean if you cut out part of the business, some 
of the related business will go over to the rest? 

Mr. Hinsuaw. It is the old story of loss leaders. 

Mr. Gouvs. I think that is probably true, but the danger of the 
discontinuance of the passenger business on this railroad is so slim 
that I do not think we have to regard it as any thing that is realistic. 
The job that has to be made here is to make this passenger business 
a satisfactory piece of business so that the railroad can be giving 
adequate service. 

Mr. Hrxsuaw. And receive adequate revenue? 

Mr. Gouvs. Certainly. There is no question about that at all. 
Let me say this, in connection with the question you have raised, Mr. 
Klein. The issue before the Interstate Commerce Commission, 
the basic issue, in a section 13 case of this kind, the kind that has 
been brought on the Long Island Rail Road, is exactly the same as the 
issue before the public-service commission. There is no difference 
in it at all. The essential figures are what the passenger business, or 
in this case the commutation business, is earning or losing, and 
whether you can increase the revenues of that business by a fare 
increase: the rest of it is wholly incidental. 

It is the mere fact of the loss of money which gives rise to the claim 
of an increase of fares, and that is true before both agencies. The 
public-service commission cannot operate in an irresponsible fashion ; 
it cannot refuse to permit a railroad to earn what under the law the 
railroad is entitled to earn, The minute it does, it will be told that 
it is going beyond the law, as it has been in other cases. 

I had occasion several years ago in an electric case to take the 
public-service commission through the courts and have one of their 
orders thrown out, in which they refused to give a rate increase which 
was being asked for. It happens. 

But all you have here are coordinate agencies operating with the 
same basic standards, but by reason of their being coordinate agencies 
there is confusion coming in between them. 

Mr. KLEIN. Just one more question. What was the basis of the 
objection to the ICC in this proceeding? Was it the question that 
they were not the proper parties, or did you claim they did not have 
jurisdiction? 

Mr. Gouvs. I am giving this to you by hearsay because I was not 
a party, the authority was not a party, to that case. There were 
several grounds. 

Mr. Kiet. One was, I know, the Pennsylvania Railroad was not 
the proper party. Is that not it? 

Mr. Gotvus. The Pennsylvania Railroad had no standing to bring 
this kind of a proceeding under these circumstances. 

Mr. Kuern. Was there a question raised as to whether the ICC has 
jurisdiction? 

Mr. Gouvs. I think initially the question was put to the ICC in 
terms of the exercise of its discretion. If I recall, the papers which 
were filed, I have seen the papers, I do not think there was any attack 
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made upon the ICC’s jurisdiction. It was all in terms of this par- 
ticular proceeding, that it should not be entertained by the ICC for 
any of a number of reasons, including the plain reason of comity, 
that the ICC ought not to entertain a case where the public service 
commission has not even had an opportunity to consider the problem. 

Mr. Kier. Yet other proceedings were brought, were they not, 
in prior years before the ICC, for this same thing, for an increase, and 
no objection was made? 

I think, Mr. Kaier, you testified to that effect, did you not? 

Mr. Gotvus. There were two occasions in which the Long Island 
Rail Road went to the Interstate Commerce Commission. One was 
in 1920 and the other was in 1942. In 1920 they went back to the 
Interstate Commerce Commission both on basic fares and commuta- 
tion fares, intrastate. The ICC gave them the authority to raise 
intrastate basic fares, denied them the authority to raise intrastate 
commutation fares. This was the ICC, not the public service com- 
mission that denied them that authority. In 1942 they did the same 
thing, and the same result took place, in a slightly different form. 
The ICC granted the increase in basic fares, and then dismissed the 
complaint for an increase of commutation fares because of certain 
reasons which are not really material here. That was the history of 
what took place before the ICC. 

Now, what objections were raised on those occasions, I cannot tell 
you. Iam not familiar with all the details of those proceedings. 

Mr. Hinsuaw. Well, we thank you very much. Have you any- 
thing else you would like to present? 

Mr. Goutvus. Well, I would just like to say one word about the 
complexities which I think arise as a result of operating under a 
section 13 order. Mr. Kaier addressed himself to that briefly. He 
talked in terms that a State commission could not reduce the fares 
unless the ICC had modified its section 13 order, but indicated the 
State commission might be in a position to increase fares without 
going to the ICC. 

[ am not sure that that is so. It certainly is not necessarily so, 
because the ICC, under section 13 (4) has authority to fix not only 
maximum fares but also minimum fares, or minimum and maximum 
fares. A great deal may depend, therefore, upon the form of its order. 
I think that once the ICC has taken over, you get into a rather 
difficult situation because of the large number of little problems which 
come up in the case of railroads like the Long Island, which need 
relatively rapid action. 

For example, last year they had this penny-a-ride increase—this 
was in 1952—which was required because of an increase in wages 
resulting from the operation of an escalator clause in the labor agree- 
ment. The whole effect of the increase was to give the railroads 
something like $600,000 a year additional income. There was rel- 
atively nothing to it when they went before the New York Public 
Service Commission, which understands the whole picture of the 
Long Island Rail Road. It knows every aspect of its operation. 
That increase was forthcoming immediately. 

If you are operating under a section 13 order, you may have to 
come running down to the ICC for what is really a relatively insig- 
nificant change in your rate structure. It does not make sense, it 
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seems to me, to be confronted with that kind of a situation where you 
have a railroad like the Long Island, which is subject to frequent 
changes in its rate structures. 

Mr. Kuern. I think that is about the most important point that 
you have made, that because of its peculiar setup and because of its 
local character, the State commission probably has a greater familiarity 
with the road and all the circumstances surrounding it, and they are 
in a position to take faster action. 

Mr. Gouvus. That to me is the most essential element. When I 
have to deal with an agency on a rate matter, 1 prefer to deal with an 
agency that knows every aspect of the railroad’s operations. Here 
you have a railroad which has not only rate problems but tax problems, 
grade crossing elimination problems, and countless other related 
peoblems which can only be understood by someone who is on the 
scene all the time. You cannot fit the pieces together when you are 
trying to do it piecemeal. 

Mr. Kuri. Thank you. 

Mr. Hinsuaw. Thank you very much, Mr. Golub. 

Mr. Gotus. Thank you for giving me the time at this time. 

Mr. Kier. You made a very good statement. 

Mr. Hinsuaw. The hearing will recess, subject to call of the Chair. 

(Whereupon, at 1:03 p. m., Tuesday, July 28, 1953, a recess was 
taken, the committee to reconvene at the call of the Chair. 
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